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Foreword
More than ten years ago I had the opportunity to meet with Simon Wiesenthal on the
occasion of him being awarded the Erasmus Prize. When I paid tribute to his work
because of the universal necessity to bring perpetrators of human rights violations to
justice, he smiled and in a typical quick and to the point remark he said: ʺSo we agree
that there should be an international treaty on the obligation of states to chase the
torturers, the genocidals, the ethnic cleansers. Letʹs make that our next step for a better
world.ʺ He was then about 85 years old. The perpetrators he was chasing had carried
out the human rights violations more than 60 years ago, even before those violations
were formulated as internationally punishable crimes. There is now, 60 years after the
end of World War II, no debate at all about the necessity of Wiesenthal´s work, nor is
there any debate about such an international treaty to be developed, and most politicians
regard standard setting in human rights as completed.
A few years later I visited the workers of the Indonesian clipping service in Semarang,
Indonesia, who generated the indispensable stream of information from Indonesian
newspapers to the documentation centre INDOC in Leiden, where at the time I was the
coordinator. Even at that time, by reading between the lines, the press gave small, but
important insights in the power relations and human rights situation of the Suharto
period. Their scissors were the instrument to make available information for foreign
assessments and analysis of current developments. I was struck by the motivation of the
three people working in a small room with heaps of paper, as one of them explained: ʺIf
ever the people who are responsible for what happened to us in 1965, will have to go to
court, we will have contributed to that by our small clipping service.ʺ They had been
motivated in this way for thirty years then, and even now, 40 years after that eruption of
violence, there is little perspective that their call for justice will be honoured.
Last year a young man in Timor Leste explained to me what bothered him most on the
death of his father, who was killed in the aftermath of the referendum of 1999 when the
Timorese voted in favour of independence. ʺIt will haunt me forever that the people who
did it, could just do it, and that there is no punishment, no effort to do a bit of justice,
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even now that we have our independence. It will become a time bomb with so many
people who feel there is no justice done.ʺ
Simon Wiesenthal in Vienna, the lady in Semarang and the activist in Dili inspired me to
tackle the aspects of impunity in the case of Indonesia, when I had the opportunity to
submerge myself during my sabbatical leave in just one subject. They fostered the hope
that some day, be it decades after it happened, impunity would be changed into truth
and justice. Perspectives have been bleak for that to happen, but they just continued to
work into that direction.
This document is the product of my sabbatical project. With this project I hope on the
one hand, to contribute to the fight against impunity, and on the other to the
development of assessment instruments for human rights interventions. The debate on
impunity has gained momentum in the United Nations Commission on Human Rights
(UNCHR) with an updated Set of Principles, that has been discussed and agreed in April
2005. The development of assessment instruments with the aim of adding to the
effectiveness of human rights interventions is a long term aspect of the work of the
Netherlands Humanist Committee on Human Rights (HOM) that at this moment enters
a phase of concretisation.
I am grateful to all people, like the ones mentioned above, the resource persons who
were willing to be interviewed and the members of the reference group who commented
on this paper. They gave me inspiration and valuable input, kept me going, criticized my
views, and supported me when necessary. HOM has realised the space for me to make
such an effort and offered me the opportunity to test my capacities in this regard. It has
been rewarding to be able to realise this idea that I have had in the back of my mind for a
very long time. I hope it will contribute to the perspectives of others as well.

Martha Meijer
September 2006
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Executive summary
How many human rights violations in Indonesia have not been punished since 1965?
The answer: “Too many”, does not help human rights activists in fighting impunity. This
paper has analysed mechanisms of impunity in Indonesia, and tried to find patterns that
can be tackled and to give recommendations for priorities in the fight against impunity.
Impunity is ʺthe impossibility, de jure or de facto, of bringing the perpetrators of
violations to account ‐ whether in criminal, civil, administrative or disciplinary
proceedings ‐ since they are not subject to any inquiry that might lead to their being
accused, arrested, tried and, if found guilty, sentenced to appropriate penalties, and to
making reparations to their victims.ʺ (Orentlicher 2005a: 6)
The analysis has been structured by using a human rights impact assessment
methodology with the following steps:
1. The current situation – a description on the basis of international and Indonesian
human rights reports to give an overview of current violations (2004‐2005).
2. The political context – focused on impunity it evolved in the analysis of patterns
of impunity in the period 1965‐2005.
3. The objective for change – focused on fighting impunity by using the UN
guidelines developed by Orentlicher.
4. The issues to be monitored – listing the issues where the patterns of impunity
conflict with the objectives for change resulted in a number of specific indicators
to be monitored.
5. The conclusions and recommendations – including priorities for change and
advocacy.
The remaining steps of the Human Rights Impact Assessment (implementation,
monitoring and evaluation) can only be realised after the recommendations are being
implemented.
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1

The current situation

The current situation of human rights violations (2004‐2005) has been analysed by
matching the formal commitments in international agreements as ratified by Indonesia
with the implementation of the main political and civil rights. It shows that on paper
despite promises for ratifications the commitments are insufficient and that in practice
there still is a vast amount of violations and that the mechanisms that facilitate impunity
are still in place, although the leadership of Indonesia has changed in 1998.

2

The political context

In the analysis of the political context four patterns of impunity have become clear:

2.1



aspects related to power;



legal aspects;



cultural aspects;



international aspects.

Aspects related to power

The power related aspects are those of the military and police powers that have for
decades protected themselves and each other by continuing repression. One of the main
findings is that the Indonesian army had two ways of realising impunity: one was the
dual function (dwifungsi) that gave it the power to repress civilians without control from
the civil or judicial administration at the grass roots level; the other is the intended
intransparency of the army activities, capacities and policies. The dwifungsi resulted in an
overruling presence in the whole society of repressive measures and intimidation. Few
courageous people had the strength to resist this repression and call for punishment of
the human rights violations that this repression amounted to. Those who did were
repressed themselves.
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Different units of the army contributed to the lack of transparency of which unit was
responsible for what. This lack of transparency itself pvides room for impunity.
Other factors are the use of sexual violence – which results in serious under‐reporting of
violations, the economic and political importance of the army in society – which makes it
necessary for the army to survive, to maintain the level of illegal economic and political
interventions. Also the role of the police and of paramilitary groups in several regions in
Indonesia are supportive for the continuation of impunity.

2.2

Legal aspects

The legal aspects of impunity are divided in legislation and administration of justice.
Laws have been enacted with the aim to obstruct open and critical standpoints about
violations. Judicial professionals in the prosecution and the judiciary work in a climate
where punishment of human rights violations is hardly possible. Especially the
corruption in the judiciary and other legal professions results in trade‐offs and the sale of
acquittals in those cases where it comes to prosecution. Finally, since 1998 a process of
legal reform has been started, but the aim at this moment seems to be that there are so
many mechanisms to improve the rule of law, that that number in itself is an obstacle for
prosecution and punishment. As an example the number of commissions, courts, laws
and regulations to fight corruption is facilitating that cases are not being handled
properly. An important role in the legal reform could have been played by the law on a
Truth and Reconciliation Commission which was passed by the Indonesian Parliament
in September 2004. However, the law is insufficient in a number of important aspects,
and will according to many resource persons not be a solution in many cases of
impunity.

2.3

Cultural aspects

There were many signals and statements from resource persons indicating that the
culture of feudalism is still rampant in society and that it makes impunity not only
possible, but also an essential element in the current culture. Servility and a non‐critical,
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polite attitude are obvious characteristics of this culture. Two other kinds of attitude are
related to this one: a culture of violence – resolving conflicts not by debate but by
violence – and a culture of fabrication – because of the requirement of politeness in
society people tend not to search for the truth and expose the facts. Finally, there is a
culture of corruption that condones the occurrence of corruption and allows for
apologies when it is proven. Together these attitudes strengthen cover‐up procedures
when considering punishment of human rights violations.

2.4

International aspects

International treaties do not allow for impunity to happen. Although Indonesia has not
yet ratified all these treaties, it is included in the concept of common law that impunity
should not exist. The lack of implementation of these treaties, and the lack of
international pressure to bring about better implementation, are causes for continuing
impunity. Part of this problem is the inadequate way impunity is referred to in the
treaties, but another part is the lack of political will to exert this kind of pressure.
Examples of the human rights violations related to 1965 and those in East Timor since
1975 show that international UN mechanisms have not been effective at all. The only
exception is the release program for political prisoners that the International Labour
Organisation, ILO, forced the Indonesian government to carry out in 1976‐79.
Universal jurisdiction is the system by which prosecution and trial can be initiated by
other countries than the country where the violation took place and towards other
perpetrators than its own nationals. It refers also to the new perspectives of prosecution
and conviction of human rights violators by the International Criminal Court in The
Hague. This terrain is changing very quickly, especially with the increase of the number
of States parties that have ratified the Rome Statute. Indonesia is not yet a party.
Genocide and torture are two kinds of violations that can be prosecuted in other
countries on the basis of the related Conventions.
Universal jurisdiction, however, has not yet been realised in the case of Indonesia, nor
East Timor neither in the form of an International Tribunal, nor in the form of individual
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prosecutions in other countries. The procedures regarding East Timor have been
especially disappointing because there the mechanisms were available, and the
recommendations of a UN commission lead by the former Commissioner for Human
Rights, Mary Robinson, were clear. It must be assumed that there was a lack of political
will on higher levels of the UN.
In bilateral relations impunity has never been a big issue, as the human rights violations
as such as far as we know, were discussed only sparingly. Diplomatic interventions are
by nature not transparent. Over the years since 1965 it is shown that foreign bilateral
pressure did bring about only very little change in the situation of repression of the
hundreds of thousands of persons “involved” in the so‐called abortive coup, and had
even less attention with regard to the related impunity.
Conditionality in international relations is in essence a means to press for certain changes
in a developing country by a donor country, or a group of donor countries.
Conditionality in general means materializing the power of the donor country over the
recipient country, and it may be questioned whether that is acceptable if it concerns
human rights issues. In the case of Indonesia, the IGGI (Intergovernmental Group on
Indonesia) and after 1992 the CGI (Consultative Group on Indonesia), have been very
reluctant in posing demands in return for giving grants, loans and preferences. In 1992
the IGGI has been transformed into the CGI after the breach of the aid relations between
Indonesia and the Netherlands by the Indonesian government because of Dutch criticism
regarding the Santa Cruz massacre in 1991. The Dutch government thus lost the
presidency over the IGGI; the CGI has since been chaired by the World Bank. The
attitudes towards conditionality have not changed since.

3

Objectives for change

The objectives for change – change in this case meaning a process towards absence of
impunity – have been derived from recently adopted (April 2005) UN guidelines, drafted
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by Prof. Orentlicher. She divides the objectives for a society without impunity in the
following rights‐terminology:


the right to know



the right to justice



the right to reparation



the guarantee of non‐recurrence.

In fact, the guidelines focus on objectives for change in a transition period from
authoritarian to democratic rule, and on the difficulties in handling the history of human
rights violations. Therefore, in the guidelines an analysis of impunity is lacking and the
proposed procedures are very pragmatic. The three rights are essential for dealing with a
history of impunity, while the fourth heading is the most important for the future: how
to prevent mechanisms of impunity to sustain or resurface. The guidelines are attached
in the annex 4.

4

Issues to be monitored

After combining the patterns of impunity as analysed in chapter II, 2 with the objectives
in chapter II, 3 a number of important issues have been formulated (chapter II,4) that
need to be addressed in order to develop effective strategies to combat impunity. The
matrix which shows these issues (chapter II.5), is on the one hand a concrete result of this
study as step 4 of the HRIA: important issues to be monitored, but on the other hand it is
also a set of indicators which can assess change over time. The indicators are too many
and too diverse to be workable to immediately develop the required strategies for
change. Priorities have to be identified. For different actors different priorities may be
appropriate and a debate on strategy development is necessary.

Considered from the perspective of the patterns of impunity as assessed obstacles for
change, the most important obstacles to reach the objectives (the implementation of
the rights to know, to justice, to reparation and the guarantee of non‐recurrence) in
my view are the cultural aspects of Indonesian society and the power relations in
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Indonesian politics. As is shown by the matrix of indicators priority could be given to
changes in these two respects.
The occurrence of corruption in law administration and in society in general needs a
high priority by way of effective and transparent prosecution in ordinary criminal
procedures and by way of changes in attitudes in society similar to the changes in
feudal attitudes.

5

Recommendations

Considered from the perspective of the objectives, the guarantee of non‐recurrence has
high priority because it relates to prevention of future impunity. In that context the
second high priority cluster to be tackled in Indonesia to combat impunity are the power
relations. The army should be made accountable for past human rights violations by a
process of truth and justice with a clean judiciary, and for the future the army should be
brought under civilian control, without any political influence or economic interest.
Responsibilities of army units should be clearly defined, paramilitary groups should be
banned and its members brought to trial to account for their crimes. Again a clean
judiciary is required.
These on the one hand are political decisions that have to be taken by a civilian
administration, but for the time being the civilian Minister of Defence needs the army as
a coalition partner to stay in power. The risk of a coup dʹétat is still imaginable.
On the other hand these decisions are also very dependent on the non‐corruptness of the
judiciary. That relates to the third important priority, a clear and transparent fight
against corruption. The many commissions and tribunals, the special prosecutor and
legislation should be channelled into one clean procedure headed by the Attorney
General’s Office.
The Truth and Reconciliation Commission warrants a high priority because dealing with
the past is a necessity. NGOs would still want to amend the law on the TRC (UU27/2004)
with the purpose to improve a number of weaknesses:
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That amnesty can be given to crimes that are not amnestiable, such as
responsibility for massive extra‐judicial executions, enforced disappearances and
torture;



That the perpetrator as such has not been defined and is only considered in terms
of individuals and not of institutions, while the identified crimes such as war‐
crimes and genocide are more functional crimes;



That reparation for the victim is only possible after amnesty is granted to the
perpetrator, and



That the TRC is meant to be a replacement for a judicial process and not, as
advised in the Set of Principles, as an additional procedure.

In the implementation NGOs are very unsatisfied with the selection of the members of
the TRC, which according to them has resulted in a number of candidate‐members
without sufficient knowledge about human rights violations and a relatively high
number of (former) military members. This cannot be “undone”. It will require extra
monitoring on what is going on in the TRC and support from the wider human rights
movement for their few representatives that were elected in the TRC.
Finally, what is necessary according to many of my resource persons, is a historic
documentation centre with a number of tasks such as:


To identify issues for critical research on past human rights violations by
historians;



To carry out such research and publish the results widely;



To advise educational institutions as to changes in historical education curricula;



To stimulate the public debate on past human rights violations and injustices.

This

completely

independent

documentation

centre

should

have

among

its

competencies:


Access to governmental and judicial data;



Ample resources to set its own priorities;



Advise on procedures against perpetrators by the Attorney General’s Office;



Advise on procedures on redress and reparation for victims by the government.

The Scope of Impunity in Indonesia

21

An active historical research into and an overview of past human rights violations would
facilitate the treatment of injustices of the past. Individual sufferings relating to the truth
of past human rights violations need to be acknowledged in the context of this overview,
before decisions can be taken as to justice, reparation and amnesty.
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Introduction

When in May 1998 the power of the New Order in Indonesia was toppled by extensive
studentsʹ and activistsʹ demonstrations after more than 30 years of oppression,
expectations were high that a period of reform, of democratisation and transition would
bring about a more just, secure and prosperous society. One of the first issues that the
reformasi (reform) movement put on the agenda, was the impunity with regard to human
rights violations and abuse of power. Several efforts have been carried out with the
apparent objective to deal with the consequences of more than thirty years of
authoritarian rule. Did they really serve that objective? Have they had impact? Will they
have an impact in the near future?
Now, after more than seven years it is time to reconsider the direction of developments
in the social and legal reform of Indonesia, and to assess what has been realised. The
main focus of this monitoring exercise is the occurrence of impunity, and the way it is
tackled by the new leaders of the country. The central question is whether specific
planned legal and governance reforms are sufficient to curb impunity. The expected
outcome of this study is that strategies can be designed, based on the analysis of the
obstacles and the selected objectives. By making an analysis of the problems and an
impact assessment of the possible solutions I hope to arrive at recommendations that will
address the question what can be done and what should be done.
In this Introduction I will present the line of argument of this project, the core business,
the reasons why and the ways by which I have tried to make the above questions
workable and useful for further action. In part II the steps of the impact assessment
approach are followed. I describe the current reality of impunity as analytical as possible
with different patterns of power, the legalization of impunity and cultural and
international aspects, from which indicators are drawn to monitor future policies; this
part will also discuss the policy objective, ‐ the dream of a just and secure society where
impunity is impossible ‐ , the ways to prevent impunity and indicators that arise from
the policy objective. I will then list what can and what should have priority to be done to
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arrive at such conditions. The Epilogue gives an overview of comments and additions
that were offered by Indonesian human rights activists during a workshop hosted by
PBHI on 29‐30 May 2006, and an assessment of the use of the Human Rights Impact
Assessment Approach as a model for analysis.

1

Definitions

Views about impunity differ widely in place and in time. The international discourse on
impunity only started after the break‐down of the bipolar world order in 1989. In 1996
the human rights organisation Interights wrote in an editorial to its bulletin: ʺImpunité is
one of those expressions in the French language which, like refoulement in refugee law, is
impossible to translate into another language without losing some of its original flavour.
Its closest equivalent in English is ‘impunity’ which captures some but not all of its
essence. The expression is associated with situations of gross human rights violations
created or condoned by the State or created by a breakdown in the authority of the State
and its institutions. The expression could also apply to any situation in which a violation
of human rights goes unredressed.ʺ (Odinkalu 1996) The main analysis of impunity was
made by Prof. L. Joinet in his reports for the Sub‐Commission on Prevention of
Discrimination and Protection of Minorities of the UN Commission on Human Rights
(UNCHR) in 1996 and 1997 (Joinet 1996‐1997) and in the resulting Set of Principles that
was approved by the Commission in 1997.
In April 2005, the issue of impunity was on the agenda of the 61st session of the UNCHR,
and the report of the Independent Expert Prof. D. Orentlicher with a revised Set of
Principles has been approved (UN 2005b). Thus a new definition has been accepted by
the UN. Here we use that terminology in a practical approach, defining the limits of
what is impunity, which human rights violations are involved, which perpetrators are to
be held accountable and what consequences should be included.

The Scope of Impunity in Indonesia
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What is impunity?

In the updated Set of Principles for the protection and promotion of human rights
through action to combat impunity, Orentlicher defines impunity as:
ʺthe impossibility, de jure or de facto, of bringing the perpetrators of violations to
account ‐ whether in criminal, civil, administrative or disciplinary proceedings ‐
since they are not subject to any inquiry that might lead to their being accused,
arrested, tried and, if found guilty, sentenced to appropriate penalties, and to
making reparations to their victims.ʺ (Orentlicher 2005a: 6)
From the perspective of the Statesʹ obligations she describes impunity as follows:
ʺImpunity arises from a failure by States to meet their obligations to investigate
violations; to take appropriate measures in respect of the perpetrators,
particularly in the area of justice, by ensuring that those suspected of criminal
responsibility are prosecuted, tried and duly punished; to provide victims with
effective remedies and to ensure that they receive reparation for the injuries
suffered; to ensure the inalienable right to know the truth about violations; and to
take other necessary steps to prevent a recurrence of violations.ʺ (Orentlicher
2005a: 7)
This description of impunity implies that there are no time limits to the obligation of the
State to realise a process of accountability. After a change of government the new leaders
have the same obligation to bring their predecessors to justice, as they have for their own
functionaries. Impunity is a failure of the State as such.

1.2

Which human rights violations are involved?

The violations mentioned above refer to ʺserious crimes under international lawʺ and
ʺencompass grave breaches of the Geneva Conventions of 12 August 1949 and of
Additional Protocol I hereto of 1977 and other violations of international humanitarian
law that are crimes under international law, genocide, crimes against humanity, and
other violations of internationally protected human rights that are crimes under
international law and/or which international law requires States to penalize, such as
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torture, enforced disappearance, extrajudicial execution, and slavery.ʺ (Orentlicher
2005a: 6)
This recent definition allows for a broad scope of impunity, broader than was the case in
the Revised final report prepared by Prof. Louis Joinet pursuant to Sub‐commission
decision 99/119, submitted to the UNCHR ʹs Sub‐commission on Prevention of
Discrimination and Protections of Minorities, when the violations in question were
meant to ʺcover(s) war crimes, crimes against humanity, including genocide, and grave
breaches of international humanitarian law.ʺ (Joinet 1997: 17).
Orentlicher (2005: 6‐7, para 13) explains the broader scope (ʺcrimes under international
law and/or which international law requires States to penalize...ʺ) by referring to recent
jurisprudence. Additionally, she refers to the General Comment No. 31 (2004) of the UN
Human Rights Committee (2005: 22, footnote 21): “Where [investigations required by
Article 2, paragraph 3] reveal violations of certain Covenant rights, States Parties must
ensure that those responsible are brought to justice. As with failure to investigate, failure
to bring to justice perpetrators of such violations could in and of itself give rise to a
separate breach of the Covenant. These obligations arise notably in respect of those
violations recognized as criminal under either domestic or international law, such as
torture and similar cruel, inhuman and degrading treatment (art. 7), summary and
arbitrary killing (art. 6) and enforced disappearance (arts. 7 and 9 and, frequently, 6).
Indeed, the problem of impunity for these violations ... may well be an important
contributing element in the recurrence of the violations” (para. 18)ʺ.
Orentlicher continues in the same, important footnote: ʺSimilarly, the Inter‐American
Court of Human Rights has interpreted the American Convention on Human Rights to
require States parties to investigate and punish “those responsible for serious human
rights violations such as torture, extrajudicial, summary or arbitrary execution and
forced disappearance”. Barrios Altos case (Chumbipuma Aguirre et al. v. Peru), judgement
of 14 March 2001, para. 41.ʺ
It should be noted that it is questionable whether inclusion of slavery as an
internationally agreed punishable human rights violation is appropriate. Orentlicher
does not use her listing of violations in an exhaustive way, and does include slavery,
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though others, such as the Human Rights Committee in its general comment no. 31
(2004) not being exhaustive either, do not (Orentlicher 2005: fn 21). For the case of
Indonesia it should further be investigated whether the longstanding, massive detention
with forced labour on the island of Buru should be included as being slavery. I have
chosen not to address it here. There are sufficiently other violations that make the
definition of impunity of internationally punishable crimes applicable on the case of
Indonesia for the period 1965‐2005.
For the sake of this project I could have departed from the general definition of crimes
that should be considered to establish the occurrence of impunity, as including breaches
of humanitarian law and internationally protected human rights that are crimes under
international law and/or which international law requires States to penalize, such as
torture, enforced disappearances, and extrajudicial executions.
However, the breaches of humanitarian law in recurring internal conflicts within
Indonesia (Aceh, Papua, Maluku, Central Sulawesi, West Kalimantan) are such that
these would warrant a separate in‐depth analysis, considering the wide and complicated
history of conflicts. For practical reasons, therefore, I will only discuss impunity related
to the breaches of human rights law and not to those of humanitarian law. I will in this
study limit the concept of impunity to the following specific human rights violations:
torture, enforced disappearances and extrajudicial executions.
During the workshop discussion in May 2006 with Indonesian human rights activists
this limitation was debated as being too narrow and it was suggested that impunity
should also relate to perpetrators of serious violations of economic, social and cultural
rights. (cf. Epilogue).

1.3

Which perpetrators are to be held accountable?

The earlier definition from Joinetʹs reports would lead and has led to contradictory views
as to which perpetrators of human rights violations would be liable for prosecution. An
example is the PBHI (Persatuan Bantuan Hukum dan Hak Azasi Indonesia) report 2001
that argues that because only breaches of humanitarian law can be prosecuted on
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internationally agreed indictments, even former President Suharto would be immune
for punishment because of the domestic repression with ʺsimpleʺ human rights
violations during the New Order (PBHI 2001: 1‐7). With the wider definition, accepted
by the UN Commission on Human Rights in 2005, also those responsible for human
rights violations can be prosecuted and that vision will be our starting point.
There is another debate going on, however, as PBHI also argues that human rights,
contrary to humanitarian law, regulate the relation between state and the individual, and
that therefore, in principle only the state can be held responsible for the ʺsimpleʺ human
rights violations and not the individuals ordering and perpetrating them. Apart from the
dynamics as to the definition between 1997 and 2005, PBHI seems to ignore the
principles of individual responsibility of functionaries within the state, as it does not
ground this opinion on procedural arguments, but on substantive arguments. PBHI even
states that ʺEven the same allegation [of violations of human rights] cannot be directed at
Soeharto in the massive murders during 1965‐1966, or the cases of the mysterious
murders of petty thieves in 1982‐1983.ʺ (PBHI 2001: 1‐7) Implicitly PBHI considers
human rights as agreements between states, and only states can be held accountable by
other states. Developments in the concepts of individual responsibility and personal
accountability give reason to disagree with this statement of PBHI in 2001.
Based on jurisprudence of the International Criminal Tribunal on Yugoslavia (ICTY), the
International Criminal Tribunal for Rwanda (ICTR), the International Court of Justice
and on the agreements in the Rome Statute on the International Criminal Court, it is now
accepted that presidents and ministers could only on procedural grounds be exempted
from prosecution, as long as they are in function or ‐ after that ‐ if protected by their
domestic laws. In 2002 the debate on immunity was touched upon by the International
Court of Justice in the case of an incumbent Minister of Foreign Affairs (of the
Democratic Republic of Congo, DRC) against whom an arrest warrent had been issued
by the Belgian prosecution because of war crimes and crimes against humanity. The
Court ruled that ʺJurisdictional immunity might well bar prosecution for a certain period
or for certain offences; it could not exonerate the person to whom it applied from all
criminal responsibility. The Court then spelled out the circumstances in which the
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immunities enjoyed under international law by an incumbent or former Minister for
Foreign Affairs did not represent a bar to criminal prosecution.ʺ (ICJ 2004: 174)
Developments in the realm of universal jurisdiction go fast, and concepts of immunity
that were an obstacle a few years ago, are changing. In line with these dynamics, for this
project I will take the individual responsibility for human rights violations as the starting
point for considering how impunity can be addressed.

1.4

What are the underlying principles ?

Orentlicher (2005a) has taken the conceptual framework of Joinet (1997) as underlying
principles to combat impunity, as her point of departure. Joinet distinguishes


the right to know



the right to justice



the right to reparation



the guarantee of non‐recurrence.

These concepts have been developed based on Decision 1996/119 by the UN
Subcommission on Prevention of Discrimination and Protection of Minorities in 1997
and lie at the heart of the Set of Principles that have been accepted by the UN
Commission on Human Rights in 2005 (UN 2005b: para 19‐25). They as such serve to be
developed into indicators for the effectiveness of the fight against impunity. In that
regard Joinetʹs earlier distinction (Joinet 1996) is even more to the point, because it also
indicates the bearer of the right and/or the addressee:




the right to know implies:
o

a peopleʹs inalienable right to the truth

o

the Stateʹs duty to preserve memory

o

the victimʹs right to know

the right to justice implies:
o

distribution of jurisdiction (national, foreign, international)

o

restrictive measures justified to combat impunity (amnesty, in

absentia, etc.)
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o




protection for witnesses

the right to reparation implies:
o

the victimʹs right to compensation

o

collective reparation

o

rehabilitation

the guarantee of non‐recurrence implies
o

repeal of repressive legislation

o

disbandment of militias.

This division of important aspects in terms of rights and duties can be instrumental in
finding indicators to assess the impact of past and future measures in response to the
situation of impunity in Indonesia. In this project I will keep to these four aspects to be
monitored.

1.5

Conclusion

Concluding I note that the definition of impunity from the Orentlicher report as
described above is comprehensive, analytical and internationally agreed, and thus a
useful tool for this project. Additionally, I have indicated that the obligation of the State
to address impunity has no limits as to the period of time nor to the quality of the
perpetrators to hold them accountable. In this project, considering the situation in
Indonesia with its wide and complicated history of conflicts and possible breaches of
humanitarian law, the analysis of the human rights violations related to impunity is for
practical reasons limited to the serious crimes under international law: extra‐judicial
executions, enforced disappearances, torture and slavery. In search of indicators in a
monitoring exercise of the (possible) impact of measures that address impunity, it may
be apt to also take into consideration the division of aspects as mentioned by Joinet
(1996‐1997).
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Justification

Indonesia has a long history of impunity. Many feudal empires in different islands of
what is now Indonesia, were ruled by kings that were regarded to be close to divine
powers, so there was no question of equality before the law. In Dutch colonial times,
human rights violations were seldom punished if perpetrated by those in power. Even
one might say that a colonial power is by essence one that stays in power because of the
occurrence of impunity for human rights violations against the oppressed population.
From that period stems the metaphor ʺriding the tigerʺ: if you donʹt keep on top of the
tiger you will be eaten by him; the system of human rights violations was an essential
requirement for those in power to be able to stay in power. During the presidency of
Soekarno (the so‐called Old Order, 1945‐1965) the rule of law, although taken as a basis
by the anti‐colonial, nationalist movement, quickly eroded because of lack of control and
accountability. The New Order (1966‐1998), may again be briefly described as ʺriding the
tigerʺ. In the current Indonesian situation of growing awareness and public
acknowledgment of the gross and systematic human rights violations during the New
Order, the diversity and the mass of victims and violations that have gone unaccounted
for, necessitate analysis and assessment as to which ways to fight impunity are most
feasible and effective.
Justice, as the reverse of impunity, is based on the integrity of its judiciary, but also on
the trust of the people in its operations. Impunity can continue to reign because the
people believe it will never change: a self fulfilling prophesy. If citizens do not have
confidence in the way the legal system works, they will not put their confidence into it in
the sense of reporting and going to court for violations, or acting as a witness in such
trials. As such justice can only be enjoyed by citizens if they have faith in a good and
effective implementation of it.
The process of breaking the vicious circle of not having faith in the justice system in
Indonesia has started with the acceptance of the first set of amendments to the
Constitution in 2000 by the Parliament. There was a lot of enthusiasm and high
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expectations at the time but these have been frustrated since. During the six years since
the fall of the New Order, there has been discussion in the Indonesian public and
political debate on where to start with the legal reform, the reform of the judiciary and
identifying formal ways for redress for victims of human rights violations. There is little
confidence among the population that the legal reform will succeed. How can justice
ever be done with a judiciary that protects the perpetrators? How can judges be educated
to have moral attitudes when they never see them in practice? These discussions have
resulted in a number of efforts to search for justice, such as the Law on human rights
tribunals (UU26/2000), but none of them is considered sufficiently strong to really bring
the perpetrators to trial in a way that realises the right to know, the right to justice and
the right to reparation for the victims. There is no national centre for documenting
history and there are still no adequate safeguards of non‐recurrence of such human
rights violations and of ensuing impunity.
The most important legal measures that are in place or have become operational since
1998 to bring perpetrators to justice, are the criminal code (KUHP) and the Law on the
human rights tribunals (UU 26/2000).

Doubts exist as to the effectiveness of these

existing laws to really bring justice. On the same day, 7 September 2004, that human
rights activist Munir Said Thalib was murdered (the investigation is still underway at the
time of writing), the Indonesian Parliament passed the Law on the Truth and
Reconciliation Commission (TRC, UU 27/2004). Human rights activists, Munir
prominently among them, were very critical of the concept of this TRC. In the light of the
failures up till now to meet the obligation to really investigate past human rights
violations, the future operations of this TRC are very important.
However, the majority of human rights violations have occurred with complete
impunity by sheer denial that human rights violations have taken place. Attitudes in
society strengthened the position of those in power and civil society organisations were
not allowed or able to criticize them. Slowly the awareness is growing that this denial
cannot continue. A process of “coming‐out” for the victims is underway, but societal and
political obstacles have to be identified and demolished.
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But more is needed. According to Margalit in his philosophical essay ʺThe Ethics of
Memoryʺ (2002) there is a lot more needed than just laws. ʺTransitional justice ‐ how to
deal fairly in a newly born or regained democracy that has an undemocratic recent past ‐
is deeply involved with the ethics of memory. Communities must make decisions and
establish institutions that foster forgetting as much as remembering.ʺ (Margalit 2002: 13).
In that context he makes a distinction between a shared memory and a common memory
and this distinction is essential when speaking of a societyʹs memory. A common
memory in his view is an aggregation of all individual memories of a majority in a
society. A shared memory, on the other hand, requires communication among groups
within society; it ʺintegrates and calibrates the different perspectives of those who
remember that episode (...) into one version.ʺ (Margalit 2002: 51‐52) Interesting is this
integrating and calibrating of different perspectives, as that again requires a shared
motivation and interest, a shared objective. Impunity, when viewed from this angle, can
only be countered effectively when a society has this shared objective, motivation and
interest. The communication needed for these ideas to be shared, might be a first step
towards a certain degree of reconciliation. There is no recipe for reconciliation but it has
to start with this effort for a shared memory.
Orentlicher in her report on best practices stresses the point of the right to know by
societies as additional to that of victims and relatives (Orentlicher 2004: para 18) in order
to achieve some kind of reconciliation. It is hard to imagine beforehand how this
reconciled society will look like, and what conditions are necessary. It is for the
Indonesian people themselves to develop these conditions. But both legal and
psychological aspects will in some way have to be included in the shared memory and
the shared objective towards for a better, more just, more secure future.
On the surface everybody is agreed that impunity should be made impossible. The ways
to reach this objective can differ widely and that divergence can be used by “old forces”
to create space for new obstacles. The strategies should be clear and unambiguous. Here
the integrating and calibrating as mentioned by Margalit starts. I will discuss the
different mechanisms that facilitate impunity in Indonesia, and the current perspectives
of the efforts and strategies to combat it. The basis for this analysis is the human rights
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impact assessment approach. The legal criteria of Orentlicher will form a framework for
the objectives for change. Indonesian human rights activists, a government that respects
the rule of law are needed to continue the debate with additional arguments and
indicators and to develop shared strategies for change.

3

Methodology

This project is meant to be a case‐study in assessing impact and defining indicators for
monitoring. A human rights impact assessment approach departs from the view that
assessing the possible impacts of human rights interventions or policies, can contribute
to their effectiveness. Assessing the intended and unintended effects of an intervention
can result in strengthening the positive impact, and efforts can be made to minimize the
negative impact. In this project I use the human rights impact assessment approach
(HRIA) as developed by the Netherlands Humanist Committee on Human Rights
(Humanistisch Overleg Mensenrechten, HOM) (Radstaake 2001).
The HRIA identifies 8 necessary steps (Radstaake 2002: 3) in order to assess in an
independent and reliable way the effectiveness of interventions which, in brief are:
1. description of the current human rights situation: where do we stand now as to the
human rights situation?
2. political analysis: how are different political powers related to that situation?
3. development of a view on the desired situation: what is the goal of an intervention,
what has to change into what?
4. selection of essential questions: which considerations are important in that change?
5. formulation of policy options: what interventions are available to achieve the
required change?
6. policy decision and action: which option for change do we choose and how do we
implement it?
7. monitoring: what are the output and effects during the process?
8. evaluation: what are the effects and impact after the process has been finalised?
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These steps are basically meant to be used in a policy development cycle of any overall
policy decision making process that is expected to have an impact on a human rights
situation. It is an instrument to be used by policymakers and those who control the
executive, in assessing what is the right intervention for the identified problem. The
intended change implies whether the intervention is effective. Moreover the steps are
meant to be implemented in a cyclic approach: plan ‐ do ‐ check ‐ adapt. From the
monitoring step a new cycle might start with identifying the (changed) human rights
situation, political analysis and changed desired situation, in order to arrive at more
effective interventions.
In this case study I have a different situation on two aspects of the human rights impact
assessment: in the first place I do not address a complete human rights policy decision
making process, but focus on the fight against impunity and on the Law on a Truth and
Reconciliation Commission, criminal prosecution and the (ad‐hoc) human rights
tribunals. That implies that all steps will be more focused in scope. Still I have chosen to
give a fairly general overview of the human rights situation of today, with special
attention to those human rights violations that are internationally punishable, and after
that I narrow down to the mechanisms of impunity related to the powers in the political
context. Though narrow in substance, to give insight into the mechanisms over the
years, here I take a wider period of time. Again the desired situation is more limited in
scope, and the steps three to five will also keep to that perspective of impunity.
The second difference with a complete HRIA is that my aim is to assess the impact of one
intervention that has already been decided to be implemented (the TRC law that was
passed by Indonesian Parliament in September 2004). This may imply that there is little
choice of options (steps four and five) left, but it does not relieve us of the responsibility
to formulate a desired situation in detail, to select essential questions and compare as
one of the options, this intervention with others that have been implemented in the past
or could be implemented in the future. Moreover, the TRC law will have to be
implemented with by‐laws that have not yet been agreed upon. Certain modifications
may be useful to recommend.
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As said above the arguments of the steps one to five (what do we want to change and
how do we do that as effectively as possible?) are also necessary for the monitoring and
evaluation phase. Although I do not address these phases here, the steps in the process
are important for formulating indicators for future monitoring and evaluation. Indicators
are no neutral yardsticks, but relate to the goal and considerations for an intervention, in
the sense that the perspective of groups in society is decisive for the judgment on the
effectiveness. Different groups have different interests and thus different goals and
indicators. To give an example: If the goal of the TRC is to prevent social unrest, the
results are measured differently with different indicators than if the goal is to improve
the rule of law, or to fulfil the need for justice.
For this analysis I therefore slightly adapt the steps of HRIA, while keeping the approach
as the skeleton of the analysing process.
1. Description of the current human rights situation in Indonesia in a general overview
with respect to those human rights violations in Indonesia that are regarded as
“serious crimes under international law” based on substantive reports of human
rights organisations over the period 2004‐2005;
2. Political analysis of the patterns and mechanisms that facilitated and still facilitate
the impunity over a long period of time (1965‐2005); and of the outcome of legal
initiatives since 1998 to account for past violations, based on reports of human rights
organisations;
3. Description of the desired change as to justice and accountability for human rights
violations regarded as “serious crimes under international law”, based on the
updated Set of Principles to combat impunity of the UN (Orentlicher 2005), and
based on opinions from Indonesian human rights NGOs;
4. Selecting the essential issues, challenges and obstacles from the political analysis and
the desired change, taking into account the views of Indonesian NGOs and including
indicators for a backward looking

assessment of the policy measures against

impunity such as KUHP, the Law on Human Rights Tribunals (UU 26/2000) and a
forward looking assessment of the Law on a Truth and Reconciliation Commission
(UU27/2004);
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5. Formulating the recommendations to the Indonesian human rights community how
to approach their own government and foreign governments with the aim to
support/pressurize the Indonesian government in realising the intended change.
The HRIA approach implies that after an intervention has been started with concrete
implementation (step 6), a monitoring process will be keeping the same pace (step 7),
and when negative effects are reported that can be prevented by some adaptation, such
an adaptation would improve the intervention. Adaptation can start from the earlier
steps, depending on why the monitoring concludes that improvement is necessary: has
the political context changed, is the desired situation or the selection of questions
different from those at the outset of the process? The same possibility arises at the final
step: the evaluation, although the questions are different there: has the desired situation
been achieved? Both steps require indicators to assess the effectiveness of the
interventions which should be derived from the aims and considerations at the start.
And both steps can only be carried out after a period of change, so these will not be
included in this case study.

4

Selection of data

For the different steps in my analysis I need a variety of data, different in substance,
measure of detail and character. Factual data, reports and interviews will give as much
substance as possible to make statements that are sustainable. Each selection of written
data has advantages and disadvantages. The Amnesty International Reports are generic
and reliable, but suffer under a strict limitation to civil and political rights; the Human
Rights Watch Reports are more in‐depth but at the same time also more ad hoc; the
International Crisis Group reports are consistent on a limited number of issues. Reports
by Indonesian human rights organisations often cover the very specific actual
developments that can be very useful for the media, but less for a more long‐term
overview. Apart from a limited focus on civil and political rights, much has been said
about the political colour of data from the annual United States State Department
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Reports (United States State Department: Country Reports on Human Rights Practices).
The possibility of the reports being biased in their information, in line with US foreign
policies, has been criticised since the early 80s, while the State Department started to
compile these reports in the mid‐1970s. The analysis by Poe, Carey and Vazquez (Poe et
al. 2001) indicates after simple, descriptive comparison and multivariate statistical
testing of the Reports compared to Amnesty International Annual Reports, that ʺ(f)or the
most part, hypotheses concerning these biases found limited support in our general
analyses.ʺ
I decided to use a variety of these data especially to prevent a bias from one or the other.
The combination of governmental, national and international and non‐governmental
perspectives should be a safeguard against a too one‐sided approach. My own more than
thirty yearsʹ experience in using and interpreting these sources will support my
selectiveness.
In the political analysis of the mechanisms that have up till now ‐ under different
regimes ‐ facilitated or strengthened impunity, the scope is limited to impunity related to
those human rights violations that add up to the ʺserious crimes under international
lawʺ. I will not aim for comprehensiveness of violations, but rather identify how
impunity has worked over the years. Reports from human rights organisations will serve
as reference. Additionally, historical analyses will be useful (Anderson and McVey 1971,
Schwartz 1994, Hadi Soesastro 2003, Conboy 2003), although here again a political bias
may occur (Conboy 2003) that I will have to keep in mind and deal with. Finally, some
cases of impunity have been documented in fiction‐like documentaries, such as about the
allegedly political murder of the Yogyakarta journalist Fuad Muhammad Syafruddin or
Udin (Tesoro 2004).
The basis used for the description of the desired change will be derived from the
analyses of the Special Experts Prof. L. Joinet (1996, 1997) and Prof. D. Orentlicher in her
reports to the UNCHR 2004

and 2005 (Orentlicher 2004, 2005), in order to have

internationally accepted arguments available.
For the analysis of important issues, challenges and obstacles I will depart from the
analyses mentioned above. Indonesian human rights organisations have been

The Scope of Impunity in Indonesia

39

interviewed to give their views, to make explicit the (expected) positive and negative
effects of past, current and future measures, such as the criminal prosecutions, the
human rights tribunals and the TRC and to give recommendations to prevent negative
aspects and improve the positive ones. Here it is expected that indicators will emerge
from the argumentations.
The possible strategies are then linked to the indicators derived from the objectives and
to the indicators derived from the reality in a matrix that clarifies what the important
issues are, where improvements can be expected and how the improvements can be
measured.
It was the aim that on the other hand Indonesian policymakers would be interviewed to
see what the thinking is within the Ministry of Justice and the Office of the Prosecutor
General. As a quasi non‐governmental institution the Komnas HAM (Komisi Nasional Hak
Azasi Manusia, National Commission on Human Rights) would be involved in
presenting its considerations. However, it turned out impossible in the short time
available to make contacts for interviews with representatives of these institutions.
Opinions have been taken instead from public press statements and papers as far as they
were available. It would be advisable to combine future advocacy by Indonesian human
rights activists with asking statements from those institutions.
The conclusions and recommendations follow from the assessments in the former steps,
but the priority setting is my own and should be discussed with Indonesian human
rights NGOs as to their being acceptable and feasible.

5

Theory and practice

This project is not a purely intellectual exercise. The aim is to give input in a campaign
against impunity, with respect to policy assessment, but also in the sense of motivation. I
think that the method of HRIA tends to result in abstract and theoretical thinking. In
order to keep with both feet on the ground, I will note down aspects of impunity in the
words of the people who experienced it themselves.
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I have been strengthened in this approach of combining the abstract and the concrete by
Margalitʹs concept of ʺthe moral witnessʺ (Margalit 2002: 147‐182). According to Margalit
the moral witness plays a role in uncovering the evil he or she encounters. Evil regimes
try hard to cover up the enormities of their crimes, and the moral witness tries to expose
it. They do not play a role in ʺprovingʺ what has happened, but by being able to testify,
help unfolding the story and weaken the power of the oppressor. These brief personal
views will be intermezzi in between the steps as outlined above.
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Avishai Margalit: The past or the future

From early childhood, I witnessed an ongoing discussion between my parents about memory. It
started at the end of the war. My parents were in British‐ruled Palestine, and their worst fears
during the war turned out to be true. Their huge families in Europe were destroyed. I do not the
actual words they used to talk about it, but I do remember that they referred to it with the
traditional term destruction (hakhurban) ‐ the way Jews traditionally referred to the destruction
of the Temple by the Romans, who then drove them into exile.
As I reconstruct my parentsʹ debate, it went like this:
MOTHER:

The Jews were irretrievably destroyed. What is left is just a pitiful remnant of the

great Jewish people [which for her meant European Jewry]. The only honorable role for the Jews
that remain is to form communities of memory ‐ to serve as ʺsoul candlesʺ like the candles that
are ritually kindled in memory of the dead.
FATHER:

We, the remaining Jews, are people, not candles. It is a horrible prospect for

anyone to live just for the sake of retaining the memory of the dead. That is what the Armenians
opted to do. And they made a terrible mistake. We should avoid it at all cost. Better to create a
community that thinks predominantly about the future and reacts to the present, not a
community that is governed from the mass graves.

My book is not about my parentsʹ discussion. It is not a book about the Holocaust. But
philosophy, some philosophy starts at home. And my parentsʹ debate hovers above the abyss of my
concern with memory and the obligations ‐ if there are any ‐ to remember; or for that matter, to
forget and forgive.

Avishai Margalit: The Ethics of Memory; 2002.
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Assessing impunity in Indonesia

In this part II, I apply the human rights impact assessment approach and describe the
current situation as to impunity in Indonesia, the political context, the objectives for
change and the issues to be monitored, to be concluded with recommendations. The
overview and assessment of the current situation and the political context are necessary
as a part of the human rights impact assessment approach in order to know where we
stand now (ʺdas Seinʺ). Then I discuss the objectives as such, briefly to be identified as
arriving in a society where impunity is not possible, based on international standards
and see what changes are necessary to get to the desired situation in the future (ʺdas
Sollenʺ). From both I derive indicators that are useful to assess the (expected) impact and
monitor the changes over time.
In an effort to realise more an analytical than a descriptive overview, the subject of
impunity needs a more long‐term approach than is generally required in a human rights
impact assessment. As impunity implies the absence of court procedures after human
rights violations have taken place, this absence can only be demonstrated over a longer
period of time. Moreover, if the hypothesis is that the mechanisms of impunity were
retained after the transition of power, also the different power periods have to be
analysed. Therefore we need an overview of the current situation as well as of the
patterns of impunity during the New Order and the Reformasi.
It would be an impossible task to describe the human rights situation in Indonesia both
as it is now, and over the past 40 years. I will not try to do that. Having my focus aimed
at impunity, I will give an overview of the human rights situation, human rights
commitments and violations in Indonesia for the period 2004‐2005, limited to those that
relate to impunity, and describe the political context, patterns and mechanisms of
impunity over a longer period (1965‐2005) to enhance the insight in cause and effect
relations. Because of the interrelatedness of human rights violations, impunity and
continuing human rights violations, I will show that many effects are also causes, and
vice versa, and conclude that they are closed circles that need to be broken.
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Current human rights situation 2004‐2005

In this overview of the present state of human rights protection and violations in
Indonesia during the last year, I considered using the framework of the Danish Institute
on Human Rights in its Human Rights Commitment Index (Lindholt and Sano 2000: 11‐
12). Although this index was meant for comparing countries with respect to their human
rights compliance, it gives a good overview for one country as well. Parts of a complete
picture have been selected to present a representative overview for the whole situation.
The focus of DIHR on civil and political rights tallies with my focus on the human rights
that are implied in the impunity concept. The DIHR Index consists of four parts with
each a different break down:
1. the formal commitment of a government to international and regional human
rights standards:
o

ratification of fundamental international and regional instruments

o

ratification of other UN human rights conventions

o

reservations on substance to these treaties

o

national Bill of Rights;

2. violations of civil and political rights by governments
o

extrajudicial executions and disappearances

o

torture and ill‐treatment

o

detention without trial

o

unfair trial

o

violations of the right to participation

o

violations of the freedom of association

o

violations to the freedom of expression

o

discrimination

3. commitment to fulfilment of economic, social and cultural rights;
4. commitment to gender equality
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After initially having used this model, there are a number of remarks to be made. The
first comment, relating to the headings 1 and 2, is that little use is being made of the UN
treaty bodiesʹ conclusions and recommendations, which more than just formal
ratification should be comparable if one wants to compare situations. Of course these
would not exist when a country is not complying with the reporting procedure, or even
sometimes is not party to a Treaty. Still these reports, if available, could add to the
analytical strength of the model. I have added a summary with some analysis by the
Committee Against Torture from the conclusions and recommendations as to the
reporting by Indonesia in the Convention Against Torture procedures.
Second, the model is aiming at making quantitative comparisons between countries,
rather than presenting a basis for analysis. This becomes very clear in the part on social
and economic rights and gender issues (3 and 4), where just a financial dimension and a
UNDP gender index are being measured in the original proposed model. As both parts
do not add very much to the analysis of impunity I have not included the figures nor the
conclusions and because I do not aim at comparing, I will not use the complete DIHR
scoring system.

1.1

Formal commitment to international and regional instruments

The DIHR model for measuring the governmental commitment to international
standards is limited to the formal criteria of ratification and reservations. As Indonesia
has also reported under several Conventions, it is also worthwhile to assess whether the
reporting obligations have been fulfilled and whether recommendations have been taken
into account since.

1.1.1

Ratification of fundamental international and regional instruments

Indonesia had a poor record of ratifications, but is trying to make improvements. The
1966 United Nations Covenants on Civil and Political Rights (ICCPR) and on Economic,
Social and Cultural Rights (ICESCR) have only just been ratified in May 2006, the
consequences are still hard to assess. According to the National Plan of Action of Human

46

Martha Meijer

Rights 2004‐2009, other ratifications (e.g. the Rome statute on the International Criminal
Court) are in a preparational phase (Keppres 40/2004), but by the end of 2005 it is not
known how long the preparation will take, nor is it clear what the preparation implies.
In Asia there is no regional instrument for protection of fundamental human rights.

1.1.2

Ratification of other UN human rights conventions

Other conventions that have been ratified are the Convention on the Eradication of All
Forms of Discrimination against Women (CEDAW, 1984), the Convention Against
Torture and Other Cruel Inhuman or Degrading Treatment (CAT, 1998) and the
Convention on the Rights of the Child (CRC, 1990). Indonesia has also acceded to the
Convention on the Elimination of All Forms of Racial Discrimination (CERD, 1999).
Very recently the International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR) have been
ratified (2006). None of the Optional Protocols to these main Conventions have been
ratified. The Optional Protocol to CEDAW has so far only been signed (2000). According
to the National Plan of Action of Human Rights, ratification of ICCPR and ICESCR have
been in preparation since 2004; preparation of ratification of other international treaties,
is foreseen as follows: In 2004 the ratification of the Convention for Suppression of
Trafficking in Persons was being prepared. Preparation is planned in 2005 for the
Convention on the Protection of Migrants, the Optional Protocol to the CRC against
sexual abuse, and the Optional Protocol to the CEDAW. 2006 will see the preparation of
the ratification of the Optional Protocol to the CRC on Children in Armed Conflicts; 2007
that of the Genocide Convention; 2008 the Optional Protocol to CAT, and the Rome
Statute on the International Criminal Court; 2009 the Refugee Convention and its
protocol. (Keppres 40/2004) It is striking that only the preparation is being mentioned,
and not the ratification or ensuing legislation as such. The preparation of the ratification
of the Rome Statute on the International Criminal Court (the most important
international convention when it comes to impunity) is planned as one of the last to be
realised.
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Reservations on substance to these treaties

CEDAW has been ratified by Indonesia in 1984 with a reservation to art. 29 (dispute
resolution). With the ratification of CAT, Indonesia has made reservations on art. 20
(compliance with national sovereignty), and on art. 30 (dispute resolution). In the
ratification of CRC (1990) reservations have been made on several articles as to the
acceptance of obligations going beyond the Constitutional limits or the acceptance of any
obligation to introduce any right beyond those prescribed under the Constitution.

1.1.4

Reporting under CAT (2001)

As Indonesiaʹs first report to the treaty body of CAT has been submitted in 2001, the
effectiveness of the Conclusions and Recommendations by the Committee are useful for
this study in order to see how Indonesia uses this mechanism. Since 2001 Indonesia has
also submitted State Reports to the treaty bodies of CRC (2003) and CERD (2006), but
these have not yet been considered. The most recent consideration of reports under
CEDAW has been in May 1998. New State Reports have been submitted in 2001 and
2005, but they have not yet been scheduled by the CEDAW Committee. Thus I will take
the CAT procedure as an example.
The State Report (UN 2001) was an initial report and as such quite lengthy. It devoted
two thirds of its pages to general information. It stressed the transition period and the
efforts of the Indonesian government to comply with international standards. Then the
last 10 pages concern torture, mainly formulated as “maltreatment” and the Indonesian
legislation as to its punishment and policies in relation to awareness raising.
Amnesty International published a shadow report (Amnesty International 2001: 5‐6) in
which it stated that the safeguards against torture in criminal law are still insufficient.
Under Law 26/2000 (the Law on Human Rights Tribunals, November 2000) torture is
recognized for the first time under Indonesian law as a crime against humanity, but the
definition of torture is not in line with the internationally agreed definition.
Conclusions from the Committee against Torture (CAT Committee) in 2001 (UN 2001a)
included satisfaction on legal reform and good intentions by the Government, such as
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the acknowledgement that eradication of torture is linked to overcoming a culture of
violence within the army and the police, and setting up a system of prison monitoring
together with domestic NGOs. The Committee against Torture was, however, concerned
about the mass of allegation about acts of torture, as punishment or means of
investigation and ill‐treatment of civilians in conflict areas, including wide‐spread sexual
violence. The Committee further noted with concern the climate of impunity, the failure
to start investigations and the limited operational space for the Komnas HAM. Legal
reform was judged as inadequate and slow.
The Committee formulated the following recommendations with regard to (the
prevention of) impunity (UN 2001a):

(a) Amend the penal legislation so that torture (…) is punishable in terms fully
consistent with the definition contained in article 1 of the Convention. Adequate
penalties,

reflecting

the

seriousness

of

the

crime,

should

be

adopted.

(b) Establish an effective, reliable and independent complaint system to undertake
prompt, impartial and effective investigations into allegations of ill treatment and
torture by police and other officials and, where the findings so warrant, to prosecute
and punish perpetrators, including senior officials.
(c) Ensure that all persons, including senior officials, who have sponsored, planned,
incited, financed or participated in paramilitary operations using torture, will be
appropriately prosecuted.
(d) Take immediate measures to strengthen the independence, objectivity,
effectiveness and public accountability of the National Commission on Human
Rights (Komnas‐HAM), and ensure that its reports to the Attorney General are
published in a timely fashion.
(e) Ensure that the proposed ad hoc human rights court for East‐Timor will have the
capacity to consider the many human rights abuses, which were alleged to have
occurred there during the period between 1 January and 25 October 1999.
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(f) Ensure that crimes under international law such as torture and crimes against
humanity committed in the past may be investigated and, where appropriate,
prosecuted in Indonesian courts.
(g) Continue measures of police reform to strengthen the independence of the police
from the military, as an independent civilian law enforcement agency.
(h) Reduce the length of pre‐trial detention, ensure adequate protection for witnesses
and victims of torture and exclude any statement made under torture from
consideration in any proceedings, except against the torturer.
(i) (…)
(j) Ensure that human rights defenders are protected from harassments, threats, and
other attacks.
(k) Reinforce human rights education to provide guidelines and training regarding,
in particular, the prohibition of torture, for law‐enforcement officials, judges, and
medical personnel.
(l) (…)
(m) Fully cooperate with UNTAET, in particular by providing mutual assistance in
investigations or court proceedings in accordance with the Memorandum of
Understanding signed in April 2000, including affording the members of its serious
crimes unit full access to relevant files, authorizing mutual visits to Indonesia and
East‐Timor, and transferring suspects for trials in East‐Timor.
(n) Take immediate steps to address the urgent need for rehabilitation of the large
number of victims of torture and ill‐treatment in the country.
(o) (…)
(p) Include, in its next periodic report, statistical data regarding torture and other
forms of cruel, inhuman or degrading treatment or punishment, disaggregated by,
inter alia, gender, ethnic group, geographical region, and type and location of
detention. In addition, information should be provided regarding complaints and
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cases heard by domestic bodies, including the results of investigations made and the
consequence for the victims in terms of redress and compensation.
(q) (…)
It is clear that the CAT Committee regards impunity as a very important mechanism
by which torture cannot be prevented effectively. Complaint procedures, effective
punishment and even gathering of data on perpetrators are lacking.
None of these recommendations were incorporated in any Indonesian policies for
prevention of torture, and the National Plan of Action of Human Rights (Keppres 2004)
does not refer to the CAT Conclusions and Recommendations at all. A number of these
recommendations refer to concerns which since 2001 have become more serious rather
than less, such as the many acquittals by the ad hoc Human Rights tribunal on East
Timor, the lack of protection of human rights defenders, and the lack of independence of
the Komnas HAM.
In 2001 and 2002 the Indonesian Government responded to the Conclusions and
Recommendations, giving updated information and explanations about what the
Government felt were unjust criticisms (UN 2002a). It is ironic that e.g. the
(in)dependence of the Komnas HAM is being argued by the example of its investigation
into the 1999 East Timor human rights violations. The resulting report by the Committee
of Inquiry (KPP‐HAM), as analysed by Mizuno (2003) was as strong and independent as
it was, not because of the efforts of the Komnas HAM or the Indonesian government, but
due to a few individual members of the KPP‐HAM and independent human rights
activists, among them Munir, who negotiated the KPP‐HAMʹs freedom from external
intervention. Still the Committee of Inquiry had to work under threat of rumours of a
coup, at which point the US ambassador to the UN, Richard Holbrooke, felt compelled to
warn off the military (Mizuno 2003, 123). Hardly a situation for the Indonesian
government to be proud of especially in view of the fact that the reports are not being
published, that the Komnas HAM has no right to challenge to Prosecutorʹs decision
whether or not, and whom to prosecute, and in view of the fact that the process of
prosecution has not at all been effective.
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In 2005 the Indonesian government submitted its second periodic report under the CAT
procedure. It is difficult to summarize this report, but most prominent is the repetetive
statement by the Indonesian government that punishment of torture will be based on the
Human Rights Law (UU26/2000), which implies that torture committed before 2000 can
hardly be prosecuted, because the Human rights Tribunals with retro‐active
competencies have to be installed by the Parliament. The Parliament since 2004 has been
very reluctant to establish those Ad Hoc Human Rights tribunals. Another striking aspect
of the report is the quite offensive way in which the CAT Committeeʹs earlier criticisms
are countered. Concerns are considered completely untrue or completely irrelant. To
prove the effectiveness of the protection of human rights defenders, the murder of Munir
in 2004 and the establishment of an independent fact‐finding team are made an example.
Colleagues of Munir have done their utmost to demand this independent team because
the police investigation was not to be trusted, are being sued for libel for what it
discovered, and its report has not been published.
In 2005 the Sharia law (in Indonesia called Syariʹah) became operational in Aceh, and an
intense debate has now started about the qanun with physical punishments, with
reference to Indonesiaʹs commitment to eradicating torture and degrading and
inhumane treatment. The procedure for implementing Sharia law in Aceh has started in
1999, but was not mentioned at all in the CAT reporting procedure.
The government seems on the one hand to take its international position seriously, but
on the other to underestimate the importance of the reporting procedure. A
shadowreport to this State report as well as initiatives for individual complaints would
be very necessary.

1.1.5

National Bill of Rights

The Indonesian Constitution has been formulated with the declaration of independence
from the Dutch colonial power in August 1945. It is short, vague, and provides for a
powerful presidency (Schwarz 1994: 7). Attention for respecting and protecting human
rights was minimal. In the 1950s efforts have been carried out to renew the constitution
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to be more democratic and participatory. A provisional Constitution of 1950 provided
for more individual freedoms. In 1959 President Soekarno disbanded the Konstituante
(Constituent Assembly) that had been debating a third, permanent constitution for 4
years, declared his own ʺguided democracyʺ and returned to the 1945 Constitution. This
Constitution remained in force in the same provisional and emergency‐oriented form
until 1999.
After the Reformasi started in 1998 amendments were made with the most important ones
in respect to human rights guarantees in 1999. This special chapter (Chapter XA) has
underlined explicitly a number of human rights and freedoms for the first time in
Indonesian history and constitutes a big improvement. But not all rights as mentioned in
the United Nations Universal Declaration of Human Rights (UDHR) can be retraced, and
the formulation, the order and way of clustering are not in line with the UDHR.
Moreover in the Human Rights Law (UU39/1999) again has a different wording, order
and clustering (Arinanto 2003: 21‐30).
Moreover, in 2000 an amendment to the Constitution was passed that states that the
right not to be prosecuted with retroactivity constitutes a non‐derogable human right, so
that human rights violations, now forbidden in the Constitution and by law, can not in
any circumstance be prosecuted and punished if perpetrated before the Constitution was
amended. The article 28I sub 1 runs as follows (unofficial translation by the author): ʺThe
right to life, freedom from torture, freedom of thought and conscience, freedom of
religion, freedom from slavery, the right of acknowledgement of the person before the
law, and the right not to be indicted on a legal basis that works with retro‐activity are
human rights that cannot be diminished (derogated) in any situation.ʺ (“Hak untuk hidup,
hak untuk tidak disiksa, hak kemerdekaan pikiran dan hati nurani, hak beragama, hak untuk tidak
diperbudak, hak untuk diakui sebagai pribadi di hadapan hukum, dan hak untuk tidak dituntut
atas dasar hukum yang berlaku surut adalah hak asasi manusia yang tidak dapat dikurangi dalam
keadaan apa pun.”) That makes the human rights amendments of 1999 completely
powerless with respect to bringing to justice the perpetrators of more than 30 years of
oppression. Amnesty International is of the opinion that this amendment to the
Constitution should not apply to crimes under international law: ʺAmnesty International
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does not consider that the amendment absolves the authorities of the duty to bring to
justice those responsible for past human rights violations which constitute crimes under
national and international law. However there are fears that it will be used to protect
senior military and government officials from being brought to justice for crimes not
covered by Indonesiaʹs domestic law, such as crimes against humanity and torture.ʺ
(Amnesty International 2000b: 9)
Moreover, the translation of the ratified international treaties into national law is quite
insufficient. The different rights and guarantees included in international conventions
(such as freedom from torture, or from discrimination) have not been included in
national laws that prohibit the perpetration of those violations, but just a new law,
saying that Indonesia should comply with the convention, has passed parliament.
ʺThe failure of the judiciary to adequately deal with cases of torture and other human
rights violations is reinforced by the incomplete legal framework to protect against
torture and a failure to implement legal safeguards that do exist. However, at the root of
the problem is a lack of political will to bring to justice individuals suspected of
committing human rights violations which has created a situation in which there is
almost total impunity for those who violate human rights in Indonesia.ʺ (Amnesty
International 2001: 4)
Concluding it can be noted that in Indonesia a national Bill of Rights is only partly
available in the Constitution, and hardly in its domestic legislation.
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Gustaf Dupe: All political powerplay

It seemed so important to participate in the process of establishing a Truth and Reconciliation
Commission. After so many years of not speaking about what had happened in 1965‐1966, it
would be, at last, the moral rehabilitation. As a victim of this G30S I have been active in the co‐
ordination of victims. But many of us were afraid since 1965 until recently, and still they are, I
think. They could not get free from the trauma of being persecuted, having been detained for years
without any trial, and from being considered second rate. I spoke out already during the Suharto
era, but it never got somewhere. So now the TRC seemed to me a good initiative. But I am very
disappointed with what it will be, this TRC. The interest of the victims, that should be the most
important, has been diminished, and the interest of the perpetrators became more and more
important during the drafting of the law on the TRC; will that lead to the truth? And then the
justice effort: it is crazy, but the victim has to give forgiveness to the perpetrator before he can be
entitled to rehabilitation. It is crazy! What if the perpetrator is not found?
Take the period that the TRC has to cover: from 1945 onwards, so that the problems of the
communist uprising of Madiun (1948) will also be identified, and also the issues during the
Soekarno era. This period is much too long for a commission to tackle, although its working period
also is very long, compared to other TRCs: 5 years with a possible extension of 2 or 3 years. The
TRC can be useful as the basis for a historic documentation centre. Many people know that
history has been manipulated. Yes, I was nominated as a candidate member of the TRC, as one of
more than 1000 candidates for 21 seats. Although I do not wholly agree with the ideas that are
now behind the law, I thought that if more people with a background as dedicated human rights
people pass the selections and become members of the TRC we could play some ʹIndonesian wayʹ
in making the TRC a rather positive instrument. But I should have known better. It has been
political powerplay from the beginning.

Interview, 12 July 2005
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Violations of civil and political rights

This overview covers violations of a number of rights, considered by DIHR as
representing a complete picture if it were to be compared with other countries. Although
this is not the aim here, the overview is useful as a starting point of the analysis of the
current situation. The period covered includes 2004 and the early part of 2005, in order to
see whether significant changes are to be expected from the new government that was
sworn in in October 2004. However, data are not yet sufficiently available to draw
conclusions.

1.2.1

Extra‐judicial executions and enforced disappearances

Human rights activist Munir Said Thalib was found dead on a flight to the Netherlands
on 7 September 2004. The Indonesian criminal investigation has started in November
2004 after the Dutch autopsy report indicated that his death was due to arsenic
poisoning. (State Department 2005: 3) The investigation has been inconclusive and there
is suspicion that the murder has been ordered by the national Intelligence Agency (Badan
Intelijen Negara, BIN). (Komandjaja 2005). Under pressure by the Indonesian human
rights community, in December 2004 a special Fact‐Finding Team was established by the
President to supervise the police investigation (Kontras 2006: 167). The progress of the
investigation has been extremely slow. The report of the Fact‐Finding Team indicates
that police and intelligence agency have been sabotaging the investigations (TPF 2005).
Unlawful killings occurred in 2004‐2005 in the province of Aceh where a secessionist
movement (Gerakan Aceh Merdeka, GAM) has been active since 1989. The Government
largely failed to hold soldiers and police accountable for such killings and other serious
human rights abuses over the years (2002‐2004). Police rarely investigated extra‐judicial
killings and almost never publicized such investigations (US State Dept. 2005). The
armed forces (Tentara Nasional Indonesia, TNI) regard anyone that its forces have killed
in conflict areas to have been an armed rebel. During the period of martial law in Aceh
(19 May 2003 ‐ 18 May 2004) and the following period of civil emergency (with more or
less the same extraordinary powers for the army) until November 2004, TNI reported
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that it had killed 1883 alleged GAM members and arrested 1529 others. 1137 persons
surrendered.Although TNI took measures against soldiers who had been found guilty of
robbery, rape or torture, no security force members were prosecuted for unlawful
killings. (US State Department 2005: 2).
Additionally in Aceh GAM is held responsible for killings of soldiers and police officers,
but also of civilians who were suspected of cooperation with the security forces.
Numbers are hard to assess, because there are virtually no independent sources.
During 2004 dozens of civilians lost their lives as a result of bombings by extremist
organizations. In the cases of these Al‐Qaeda related terrorist attacks several arrests have
been made and investigations are progressing, presumably under pressure from the US
and Australian governments.
Violence in several parts of Sulawesi, Maluku and Papua has resulted in the death of
dozens of civilians. The occurrence of violent unrest in remote areas has started in 1997
in West‐Kalimantan, but gained force in Maluku in 1999. There is said to be social,
religious or ethnic tensions between groups of civilians that are responsible for the
violence, but it might also be instigated by elements within the army who have allegedly
several aims with the violence and their role in suppressing it: to seemingly restore order
and show their importance in society; to retain their economic interests in these regions
that are often rich of natural resources; and to improve the financial and humanitarian
allocations to certain military regions. (Aditjondro 2000b).
A recurring characteristic of this violence is that ʺunidentified gunmenʺ attack ordinary
civilians, and that ʺthe otherʺ group is accused, inciting ongoing counter violence.
Although there was some progress in police investigation and filing indictments for
violence and human rights abuses in 2003 and before, it should be noted that in that
respect the role of the National Human Rights Commission (Komisi Nasional Hak Asasi
Manusia, Komnas HAM) has in some instances been more positive for establishing
accountability than the police. In general the police and army play a role that is often not
in the interest of restoration of law and order. If suspects of ordinary crimes are arrested,
they quite regularly are shot during the pursuit, or are killed in detention (State
Department 2005: 4).

The Scope of Impunity in Indonesia

57

Hardly any progress could be noted as to legal procedures against communal violence.
In Maluku, seven suspects were indicted for the killing of two civilians during the 1999‐
2002 religious conflict; a meagre result if one is aware that about 9000 persons were
killed in that conflict. Indonesian analysts often question the ʺhorizontalʺ aspects of these
conflicts (civilians against civilians), as they regard provocation by the military as a main
cause for the violence (Aditjondro 2000b).
In Makassar a human rights tribunal started proceedings against police officers
implicated in abuses and killings of Papuans in 2000 in Abepura, following an
investigation by the National Human Rights Commission (Komnas HAM). While the
State Department Report called this ʺlimited progressʺ, Amnesty International expressed
its concern about the independence of the tribunal and its compliance with international
standards. (Amnesty International 2004).
The Komnas HAM completed its investigations into the death of 12 civilians in 2001 in
Wasior and into the Wamena incident ʺin which dozens of residents of the Papua Central
Highlands area of Kuyowage allegedly were tortured by unknown parties during a
military operation that followed the April 2003 break‐in at the Wamena armory. The
Commission found that soldiers and police had committed gross human rights
violations, including murder, evictions and torture. Komnas HAM categorized these
violations as crimes against humanity and on September 2 [2004], submitted its report to
the Attorney Generalʹs Office (AGO) for possible prosecution.ʺ (State Department Report
2005: 4). The Komnas HAM itself has no power to start legal procedures.
Disappearances, during the Orde Baru period (excluding 1965‐66) a relatively rare
violation, were noted in 2004 by dozens, mostly in Aceh. Implicated were security forces
as well as the GAM. GAM was also responsible for kidnappings and hostage taking of
up to 150 persons (US State Department Report2005: 4).
A number of legal procedures were held in cases of disappearances in Poso (Central
Sulawesi) against 14 soldiers. In the Poso cases punishments ranged from dishonorable
discharge to 4 years imprisonment. In the Toyado area accusations have been made by
TNI against 14 military, 2 of whom were lieutenants. Some of their victims turned up
dead, but others have not yet been found, dead or alive. The Toyado case is still pending.
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(State Department Report2005: 5‐6) That a number of the persons who have disappeared
are still missing after the perpetrators have been indicted, is in itself suspicious. One
should conclude that the formal accusations and investigations have not resulted in
finding the victims, which exemplifies the bad quality of the prosecution process.
A new perspective might be expected with the withdrawal by the DPR of its earlier
decision not to establish an Ad Hoc Human Rights Tribunal to investigate the killings
and disappearances of students in 1997‐1999 in Jakarta, the so‐called Trisakti and
Semanggi cases, but whether that implies that an Ad Hoc Tribunal will be established,
remains to be seen (Kompas 1 July 2005). By the end of 2005 the decision to establish
such a tribunal has still to be taken. The cases are the more interesting as they might
incriminate old and new powers: the former head of Kopassus and son‐in‐law of Suharto,
ex‐general Prabowo, and the just retired head of the BIN, general Hendropriyono.

1.2.2

Torture and ill‐treatment

Torture is widespread in Indonesia. It is used to obtain confessions, to get incriminating
information on possible suspects and as punishment. Although Indonesia ratified the
UN Convention Against Torture, there is not yet a specific provision in the Criminal
Code for prosecution and punishment of acts of torture. The security situation in Aceh is
a reason to use torture in hundreds of cases, but also in ordinary crime investigations
torture and ill‐treatment are very common. Apart from that, outside any judicial
procedure, torture is used by the police to extort money from civilians. A new
phenomenon is the use of torture in the fight against terrorism and against drug
trafficking.
In a limited number of cases legal procedures have been started against the torturers, but
punishments were light: 18 months imprisonment in a Padang (West‐Sumatra) case of
torture of a suspect of drug trafficking that resulted in his death. In Surabaya three
policemen were arrested for allegedly torturing two students. In other cases, where
Komnas HAM reported torture by armed forces in Papua (the Wamena incident),
resulting in at least one death, no initiative was taken by the Attorney Generalʹs Office to
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prosecute those responsible. (State Department 2005) The majority of cases, however,
have not been handled in any visible legal procedure. Among them are the cases of acts
of torture in Aceh in 2002 and 2003, leaving at least one dead (Rizki Muhammad), as well
as those in Papua in the same period, including the torturing to death of Yanuarius Usi.
The investigation by Komnas HAM into the violence of May 1998 was heavily frustrated
by the refusal of 45 military witnesses and suspects to testify. Precisely for that reason
the report by Komnas HAM was not accepted by the Attorney‐Generalʹs Office (State
Department Report 2005). No further procedures are foreseen.
When in September 2004 Human Rights Watch published an in‐depth report on torture,
ill‐treatment and unfair trials against alleged GAM members now in prison in Central
Java (HRW 2004), the government announced it would investigate the allegations
contained in the HRW report (State Department 2005). It is worthwhile to monitor this
promise and see whether the government of the new president Susilo Bambang
Yudhoyono (SBY) will live up to that promise.
As a counter movement in the conflict in Aceh, in 2004‐2005 the province of Aceh has
been granted the opportunity to apply Sharia law for Muslim inhabitants. This includes
the application of bodily punishments like flogging for gambling and drinking alcohol,
and cutting of hands for theft. The Aceh acting governor (the governor being suspended
because of corruption) has stated that corruption will be regarded as serious theft.
Others, however, say that corruption was not mentioned in the Koran, and so is not
included in the qanun.

1.2.3

Detention without fair trial

Regulations against arbitrary arrest and detention are in place in the Indonesian
Criminal Procedures Code (Khitab Undang‐undang Hukum Acara Pidana, KUHAP). Each
arrest not in flagrante delicto (during the crime), needs to be carried out with a warrant,
relatives must be notified, and each detainee should have access to a lawyer. The rules,
however, are often set aside. There are no data available of how frequent this kind of
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abuse of power is being used, let alone whether measures have been taken against this
abuse of power.

1.2.4

Unfair trial

Corruption is widespread in the law enforcement system and leads in many cases to
unfair trials. Bribes were offered and accepted in the prosecution, in the judiciary, in civil
and in criminal cases in district courts up to the Supreme Court. In order to prevent the
perpetrators of corruption from being revealed, more corruption is necessary. Thus the
endemic occurrence of corruption is continuing and spreading further. In 2004, the
Supreme Audit Agency (Badan Pemeriksaan Keuangan, BPK) published a report in which
the Office of the Attorney‐General (AGO) was named as the state institution with the
most irregularities in its use of state funds. In 2003 BPK repeatedly accused the police
and AGO of not following up on cases of suspected corruption. Since 2001, BPK reported
more than 6,000 cases of suspected corruption. Only about 8 percent have been
investigated (State Department 2005). There is no report on the number of verdicts.
Another general note is to be made on the use of evidence that has solely been the result
of a confession of the suspect. This facilitates the occurrence of forced confessions and
the use of torture and ill‐treatment during the investigation by the police. Procedures of
pre‐trial detention, access to a lawyer and the use of police doctors for medical treatment
after ill‐treatment, support that suspects are being put under pressure to confess a crime.
In court the judge hardly ever takes a retraction of a confession into account.
In the cases of alleged GAM members, all of those who have been interviewed by
Human Rights Watch, had unfair trials (HRW 2004). Their arrest had been without
warrants, they had inadequate legal counsel, procedures from the KUHAP were not
complied with, and the indictment invariably mentioned treason or rebellion (makar) or
the intention to commit this crime, as the crime that was to be proven, sometimes by
very scanty evidence. Of this crime the United Nations Working Group on Arbitrary
Detention reported after its visit to Indonesia in 1999 that these articles are ʺdrafted in
such general and vague terms that they can be used arbitrarily to restrict the freedoms of
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opinion, expression, assembly and association. They can be used notably to target the
press, peaceful political opposition activities and trade unions, as they were frequently
under the former regimes.ʺ (HRW 2004: 27) Ironically, in Indonesia membership of GAM
is completely legal.
Although the State Department Report (2005) does not acknowledge the existence of
political prisoners during 2004, Human Rights Watch states that ʺby 2003 at least forty‐
six new prisoners of conscience had been imprisoned—thirty‐nine of them during
President Megawati Sukarnoputri’s tenure between July 2001 and October 2004.ʺ (HRW
2005: 3) The difference stems from the definition of political prisoners. These prisoners
may have been lawfully arrested under existing laws, as muzzling laws are still in place
(the articles on hate speech, in Indonesia called ʺhate sowingʺ or in traditional Dutch:
ʺhaatzaaiʺ, and on insulting the president, both dating back to Dutch colonial times) and
may have been tried according to the rules.
Colonial times are also revisited with the arrest of five Acehnese negotiators. The Dutch
apprehended Prince Diponegoro in 1815 while he acted as a negotiator in the Java war
and sent him into exile. The five Acehnese negotiators have been tried in October 2003
for acts of terrorism and sentenced to 12 to 15 years imprisonment. Their negotiating
relation with the GAM was identified as terrorism. In 2004 their sentences were
confirmed in appeal.
Although freedom of expression has been guaranteed in the Constitution, in the
Indonesian reality of the Reformasi, the articles on hate‐speech are still being used to limit
freedom of expression and censorship has taken a new form. Journalists are being
threatened with ʺcriminal libelʺ. In September 2004 the editor of the biggest magazine
ʺTempoʺ was sentenced to one year imprisonment because of an article in which a
businessmanʹs alleged corruption was described. Although the journalist offered him the
right to reply ‐ which the businessman refused ‐ the man later sued him for libel. The
appeal was still pending at the time of writing.
Some progress was noted during 2004 with the operationalization of the Constitutional
Court (Mahkamah Konstitusi, MK), which already showed some independent opinions. Its
task is to review the constitutionality of new laws, settle disputes among state
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institutions, dissolve political parties, resolve electoral disputes and decide on
allegations of treason of corruption by the President or the Vice‐President (State
Department 2005).
Another legal reform measure has been realised by which judges are now appointed by
the Supreme Court (Mahkamah Agung, MA), instead of by the Ministry of Justice. A new
Judicial Commission as foreseen in an amendment in the Constitution (UUD45, art. 24 A‐
B), which will appoint the Judges of the Supreme Court, in order to make it a more
independent body, has just been realised and the impact is still unclear. Both measures
should in the long term aim at a more independent judiciary and thus at more fair trials.
I will discuss aspects of legal reform, including the fairness of the ad hoc Human Rights
tribunals in‐depth in chapter II, 2.2.3.
Judicial or administrative measures in cases of unfair trials are non‐existent. Apart from
the doubt one might have whether unfair trial fits under the definition of impunity by
Orentlicher, the judiciary still is one monolithic sector. Revision of trials occurs very
seldomly, and prosecution of corrupt judges has not yet been reported.

1.2.5

Participation in the political process

Participation in the political process in Indonesia is laid down in the Constitution and
has been strengthened considerably in the recent amendments. The Constitution of 1945
had a strong presidential tone, while the amendments of 1999 and 2000 have given more
power to the parliamentary process. Thus there is much unclear about the structure of
the political process and the role of parliament in that process. The system as it is now is
at the same time a presidential system where the president and his cabinet can not be
corrected, except by way of impeachment, and a parliamentarian system where ministers
are accountable to the parliament. The fluid multiparty coalitions in the Dewan
Perwakilan Rakyat, DPR, the far‐reaching competencies of DPR, in reaction to the former
period of lack of parliamentary power under Suharto, and the impeachment of
Abdurrahman Wahid from the presidency in 2001, are examples of this dualistic system
(Todung Mulya Lubis 2003: 113). In such a system members of parliament tend to try to
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a forceful drive for democratization via

parliamentary action is difficult to realise.
In 2004 a series of elections were held: parliamentary elections on national and regional
levels, and presidential elections; of which the last had to be carried out in two rounds.
In general, monitors regarded these elections as sufficiently free and fair. In the
parliamentary elections in April 2004 candidates were elected for the national
representatives (DPR), two levels of regional representatives (DPRD I and DPRD II:
Dewan Perwakilan Rakyat Daerah, Councils of Regional Representatives at province and
district level) and for a new body, the regional representatives body (Dewan Perwakilan
Daerah, DPD). In this new Council which functions at the national level and has no
decision making powers, four representatives from each province have been elected who
should not have a relation to any political party. The DPD will especially submit
proposals to the DPR with respect to regional autonomy, relations between the capital
and the provinces and is meant to function at the national level as a non‐partisan
counterbalance to the DPR. As such now the DPR and DPD together form the Peopleʹs
Consultative Assembly (Majelis Permusyawaratan Rakyat, MPR) and the participatory
aspects of that new format remain to be seen.
The DPR has 550 members, and the larger parties represented (more than 45 seats) are
the Partai Demokrasi Indonesia‐Perjuangan (PDI‐P, Megawatiʹs democratic party), Golkar
(former President Suhartoʹs political machine, also the former political origin of the new
president Susilo Bambang Yudhoyono, and at the same time the vice‐presidentʹs party),
the Partai Demokrat (PD, SBY’s newly formed political party) and four Muslim parties:
the Partai Amanat Nasional (PAN), the Partai Kebangkitan Bangsa (PKB), the Partai Keadilan
Sejahtera (PKS) and the Partai PersatuanPembangunan (PPP). For a long time during 2004
the newly elected members have not been able to deliberate on any legislation at all as
the fight amongst them for the most important and lucrative Commissions took several
months and even for a time tended to result in a completely unworkable schism between
two coalitions. For a number of weeks due to parliamentary chaos, the country had two
chiefs of staff, who both luckily expressed their loyalty to the newly elected president
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(who is a former general himself). DPR got to its senses just in time to swear in the new
president Susilo in October 2004.
The regional parliaments (province and district level) have become much more
influential for the day‐to‐day life, as a result of the regional autonomy laws, which allow
the regional authorities to decide on most measures as to health, education and regional
development without national scrutiny. It should be noted that the effectiveness of the
regional parliamentary control has not grown in the same way as the decision making.
The allegations as to corruption at the regional level decision making are very frequent,
but they are seldom investigated. Thus the regional political participation remains an
uncertain factor.
From my own observations during the elections of 1999 and 2004, the main difference
between those two elections should be noted in the enthusiasm the people showed in
using their right to participation. While in 1999 this was overwhelming, in 2004 people
had become more hesitant, cynical and disappointed by experiences of the period in‐
between, as to what this right really can do to influence the daily life.
In the national elections a number of citizens are excluded from the active or passive
right to participation. The largest group is that of prisoners; all prisoners with a sentence
of more than five years imprisonment are excluded from casting their votes. In principle
all other prisoners are allowed to cast their votes. Observing this in 2004, I have seen that
in the prisons where polling stations had been organised (prisoners were not allowed ʺto
go outsideʺ just for the voting), sometimes all of the members of the polling committees
were prison guards, while in others they were ordinary citizens ʺfrom outsideʺ. To what
extent this influenced the voting is hard to assess.
For political reasons the ex‐political prisoners from 1965‐66 (the so‐called ʺinvolved in
the (1965) 30 September Movementʺ, Gerakan 30 September, G30S) who still are victims of
discrimination in many respects, were allowed to vote in the 2004 election, but although
the screening of candidates had been dissolved, they were not allowed to stand as
candidates. A very important decision of the Constitutional Court was that by which the
exclusion of ex‐political prisoners from the right to be elected, was decided to be
contrary to the Constitution. Regrettably this decision came only after the deadline for
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possible candidates to be included in the elections of April 2004 (Laporan Permohonan MK
2005; 17/PUU‐I/2003, 24‐03‐04).
In June 2005 the first ever direct elections of bupati (heads of districts) and city mayors
were implemented. Although considered as an improvement for the use of the right to
participation, patronage systems and local power relations seem to have influenced a
really democratic process in a negative way.
The establishments of political parties is relatively free, although there still is the ban on
the Communist Party, and Communist associations in any form (since 1966). In 2003 the
ban on Marxism, communism and Leninism has been confirmed by the MPR based on
the 1966 decision by the then temporary parliament (MPRS) just after the so‐called coup
which was attributed to the Partai Komunis Indonesia, PKI. by the Suharto government.
The discrimination of the members and alleged members of the then legal Communist
Party continues until today, and no punishment of the discriminatory acts has ever been
considered.

1.2.6

Freedom of association

As to the freedom for citizens to organize themselves and establish associations and
unions according to their wishes, this was one of the freedoms most violated during the
New Order that were changed after Suharto was forced to resign. Political parties, labour
unions, non‐governmental organisations were free to become active players in the civil
society. NGOs are not obliged to register.
Ironically, while in Aceh GAM is being fought with military power, the organisation
GAM is not prohibited. On the other hand, the flags of GAM and the Papuan Morning
Star flag are prohibited, and even people with completely peaceful intentions have been
arrested in the past for that reason.
As to the related freedom of assembly, more is to be said. Gatherings of more than five
(!) persons related to politics in general, labour, or public policies, require notification to
the police and demonstrations need a special permit. Several demonstrations were
suppressed by the police using excessive force, e.g. in Makassar and Bandung, resulting
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in dozens of people wounded and requiring medical treatment. Reports of
demonstrations in Aceh are scarce because of limited access and thus an assessment is
difficult. One political prisoner is being detained since 2003 because of planning a public
rally. (State Department Report 2005: 13‐14)

1.2.7

Freedom of expression

Legal provisions dating back to colonial times are responsible for limiting the freedom of
expression: during 2004 seven peaceful dissidents were convicted of ʺinsulting the
Presidentʺ or ʺspreading hatred against the Governmentʺ. One of them has been
convicted of burning a photograph of Yudhoyono, who was not yet president at the
time. A new mechanism is the use of civil law (ʺlibelʺ) against editors and journalists, to
limit critical expression in the press.
In 2004 a foreign human rights expert was expelled from the country; there were no
specific charges against the human rights organisation or its staff. Early 2005, the
Indonesian Government denied access to Papua by a delegation of the Dutch parliament.
In conflict areas press freedom is severely curtailed, be it under martial law or civil
emergency laws (Aceh), or after lifting them (Maluku). Foreign journalists were
ʺadvisedʺ not to visit those areas. Domestic journalists were reluctant to use their
freedom completely, out of fear of possible reprisals by either GAM or the TNI.
Although not based on concrete legal provisions this fear is not imaginary. One radio
journalist who was caught interviewing a citizen in one of the more remote areas of
Aceh, was beaten up by police and army personnel. This attack as well as earlier similar
attacks in 2003 were hardly investigated and no progress was made as to the prosecution
of the perpetrators. (State Department Report 2005: 12)

1.2.8

Discrimination

We will limit ourselves here to the most important grounds of discrimination, viz. race,
sex, religion and political views. Long standing discrimination against the Chinese
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inhabitants of Indonesia (about 3 % of the total population) has diminished somewhat as
compared to earlier years. Only in 2004, after an ethnic Chinese badminton champion
complained about the practice to ask ethnic Chinese to show their Certificate of
Indonesian Citizenship (SBKRI), the (former) President asked (sic) officials to stop this
discriminatory practice. This identity card has never been an official document, is not
required for other Indonesians and as such is difficult to obtain (if not by corruption).
According to several lawyers and the Anti‐Discrimination Movement (GANDI), there
are more than 60 legal and administrative rules which discriminate against the Chinese.
Separate from the governmental discriminatory aspects, there is wide discrimination
among the population itself which is difficult to assess. Prejudices against the Chinese
but also against other ethnicities are generally accepted. It is in itself a form of prejudice
to note that the Javanese population is not free from a certain arrogance against non‐
Javanese, but still that is what many non‐Javanese think.
The definition of who belongs to an indigenous group is a problem in itself, as the
Government regards all citizens as ʺindigenousʺ. What is officially called ʺisolated
communitiesʺ can be regarded as indigenous peoples in the internationally accepted
interpretation, and they are often regarded as backward. Since the fall of the regime of
Suharto, during which it was prohibited to speak and debate about ethnical differences,
many tensions in society have come to the surface, stemming from ethnic differences,
involving also the policies of transmigration of Javanese farmers to the Outer Islands.
Resentment among ethnic groups is strengthened too by economic development and
degradation of natural resources. The planning of economic development does hardly
take into account the interests of indigenous peoples. Examples are mining and logging,
plantations and the paper and pulp industries.
Indonesia has ratified the Convention on the Elimination of Racial Discrimination in
1999, but discrimination still goes unpunished. This relates to discrimination on the
grounds of race as well as of religion. (GANDI statement 2004: 2).
Indonesia was relatively early in ratifying the United Nations Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW): 1984. This does
not mean that discrimination against women has been wiped out. Both in governmental
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regulations and in societal relations women are often discriminated against. For those
data we draw on the CEDAW Committeeʹs concerns expressed in the observations and
comments published on 14 May 1998 (just before the fall of President Suharto). Based on
the 2nd and 3rd periodic reports of Indonesia, due in 1989 and 1993, submitted in 1997,
the CEDAW Committee noted with concern the cultural attitudes and traditions that
confine women to the roles of mothers and housewives, the lack of data on the position
of women, and the lack of legislation that is in accordance with the CEDAW Convention.
Further concerns are about the low rate of enrollment of girls and the high rate of
illiteracy among women, the lower wages and the situation of Indonesian women
working abroad (UN 1998a: paras.262‐311). Although these data are outdated, there is no
indication that most of these concerns are not relevant anymore. The reports that were
due in 1997 and 2001 have been submitted in combination in 2005, but not yet been
considered by the Committee at the time of writing.
The freedom of religion has since 1965 been limited to six main religions (Islam,
Protestantism, Catholicism, Buddhism, Hinduism and Confucianism). Mystical beliefs,
such as the indigenous belief of certain ethnic groups, such as the Baduʹi in West Java
have been feared for their power and been banned (Thoolen 1987: 144). However, their
numbers of followers do not warrant that they have been formally forbidden. The
Javanese mysticism or ʺkebatinanʺ has been tolerated as even the former President
Suharto was a strong believer. In 2001 the debate about atheism, not having a religion,
has come to the surface again, after any atheism had been banned as being a Communist
ʺfaithʺ since 1965. The freedom not to have a religion, however, has not yet been realised.
Recently, in several regions in Indonesia a certain form of Islamic Law, Sharia has been
implemented. The scope of these changes is still difficult to assess. Many regulations
only refer to Muslims, and only to traditional expressions of islam that are considered
humiliating, especially for women. The regions where the Sharia with Islamic Law
Courts have been established, sometimes provinces, sometimes only districts, are not just
remote areas. Apart from Aceh, other examples are: the district of Cianjur in West‐Java,
the suburb of Jakarta Tanggerang, and Bulukumba, a district in South Sulawesi. The
Sharia courts use their own formulated ʺqanunʺ instead of or additional to national laws,
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often providing for physical punishments like public lashings. (State Department Report
2005: 14)
In relation to the ban on atheism, it is not surprising that the ban on Communism and
Marxism is still in force. Former president Abdurrahman Wahid has proposed to lift the
ban, but the opposition from nearly all sectors of society was too fierce. Evidently no
judicial procedures were necessary to keep society free of sparks of leftism, the long
period of propaganda was enough.
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Suciwati: Break the circle of impunity

The interview with the widow of Munir is brief, considering the emotional impact.

ʺImpunity is very harmful for the society, but it is difficult to imagine what it means to me
personally. We want justice be done in general, that is a moral obligation. The symbol of Justice is
so clear. She has her eyes covered so that she cannot see. But not in Indonesia. Here she looks: who
has the power, and who has the money.
It is now 9 months ago that my husband was murdered and still there is no perspective that the
truth will come out and that justice will be done soon. But should I complain? Others have been
waiting for much longer times. Sometimes I feel weak and want to skip everything, but that is the
wrong thing to do. We must, especially with this case, break the circle of impunity.
My two children are missing their father every day, and for them it is also important that the
whole story will be uncovered. It is now part of their history, they have questions that are hard to
hear and hard to respond to.
And why did they kill him? The reason is never sufficient, but we want to know the reason. The
reason leads to the perpetrators.
Still justice will never bring him back to life.ʺ

Interview, 12 July 2005
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Political analysis of impunity 1965‐2005

The terminology of impunity as a failure of the state to prosecute human rights
violations is not applicable to all crimes that are regarded as human rights violations.
The definition by Orentlicher (accepted by 2005 session of UNCHR) refers to ʺserious
crimes under international lawʺ.
I will limit myself to the ʺother violations of internationally protected human rights that
are crimes under international law and/or which international law requires States to
penalize such as torture, enforced disappearance, extrajudicial execution and slaveryʺ.
This limitation is based upon the consideration that the latter group of violations refers
to internal oppression situations of widespread human rights violations without an
acknowledgment of a state of war, as was the case during the more than 30 years of the
New Order regime in Indonesia.
The violations of humanitarian law apply to situations of international or internal armed
conflicts rather than internal political oppression. That I do not address these violations,
does not imply that in that period there have not been armed conflicts in Indonesia in
which breaches of humanitarian law, genocide and crimes against humanity have
occurred. On the contrary, several conflicts have sprung up and been repressed again in
situations where the army should have applied humanitarian law, and where on close
reading the suspicion is rife that gross breaches of the Geneva Conventions have
occurred. The history of the Special Forces (RPKAD, Kopassandha, Kopassus) shows
that no attention at all has been given over the years to the requirements of humanitarian
law (Conboy 2003). But these warrant more broad and more in‐depth research than is
possible in this study.
To analyse the mechanisms of impunity is not easy. Earlier reports (Joinet 1997, UN
2001‐2004, Orentlicher 2004‐2005) show more analysis of aspects of solutions than of
aspects of the problem. Accordingly, many solutions might perhaps not be addressing
the core issues of the problem. That may be the reason that several countries have had to
review their practices. There might be subconscious, psychological obstacles even for
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leaders of a country in transition to really become conscious of the scope of the impunity.
Moreover, the issue is a Gordian knot: different aspects strengthen other aspects and all
relate to each other.
To unravel this knot in the case of Indonesia, I have considered analysing the issue by
breaking it into different incidences (G30S, East‐Timor, etc.), but then the general
patterns will not surface, and the description fails to be generalized into mechanisms. I
have considered to analyse the issue divided by the rights that are being violated, but
that approach also fails as to the generic conclusions. I have chosen to look into the issue
from the perspective of the perpetrators: How and why impunity has been the Stateʹs
way of life for more than a generation. This process departs from the consideration ‐ as it
is a failure of the State ‐ that impunity does not happen in an arbitrary way, and that it
facilitates the continuation of violations. This continuity of impunity is aim and
consequence of the impunity itself. Thus I hope to arrive at the core reasons and
institutional obstacles that have been and still are in the way of people who try to fight
impunity. I have divided the patterns I have found in a range of reports of human rights
violations into different (vicious) circles: power mechanisms,
cultural mechanisms and international mechanisms.

ʺlegalʺ mechanisms,
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Stien Djalil: Too much patience?

ʺSomeone came to meet me end of the 70s, ten years after I had been detained for 10 months,
accused of communist sympathies. In the meantime I had been released and developed myself,
while my husband was still in Buru, the prison island. This man, I forgot his name, but still can
see his face. He came to ask my forgiveness. He had tortured me 10 years before, in a very hard
way. He asked me to forgive him as a fellow Christian, as we had the same Christian values, he
said. Those values had been my survival during those hard years when I was alone. He said he had
nightmares, seeing the faces of the innocent people he had tortured.
I said: ʺAs a Christian, personally, I can forgive you, but as a member of this nation I cannot.ʺ He
pleaded that he had had to carry out orders. It was very hard for me, but I did forgive him, for
myself to be released from the feeling of hatred.
But his superiors, the generals, are still free, and that while we, the thousands of ex‐tapols, are
still being discriminated. My children could not enter the State schools, because their dad had
spent 10 years on Buru. Those who gave the orders should be held accountable. should be brought
to trial, whatever happens.
We, the victims, should get the acknowledgement of what they did was wrong, morally wrong
towards us, and we should get rehabilitation. As long as there is no rehabilitation the exiled people
in Europe cannot come home out of fear. The community has been brainwashed by the Pancasila
doctrine 1 , the trainings where we learned, yes, me too, that everything should be uniform, up to
the shirts of the government officials. It makes me shiver.
But how will justice be done with the current leadership? How can they try their own earlier
bosses? There may have been a change of power, but the people, the persons, are still the same. It
will need international pressure. That was also the only way that it was ever possible that the
more than ten thousand prisoners were released from Buru in 1976‐1979.

1

the five pillars that Soekarno had formulated as vague guiding principles for the Indonesian State:

belief in one God, justice and civility among peoples, unity of the Indonesian Nation, democracy
through deliberations and consensus, and social justice (MM).
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I donʹt know whether the Truth and Reconciliation Commission will be a way out. Forgiveness
can only be realised when the truth and justice are part of it. These cannot be separated. And to
get to the truth will be very difficult. What people consider now to be the truth, is not what truly
happened. And justice? It is no solution if only Soeharto is punished. The current president was a
general in the same army, the vice‐president came to power through the same political party as
had the power during the New Order.
What Indonesia needs is a movement of people seeking the truth and fighting for justice. And it is
not that this movement is lacking, it is worse: such a movement is repressed, cut off, see what
happened to those young people last year who were arrested because they had the courage to speak
out.
I still have the fighting spirit, and we must foster our hopes, but it takes a long time, a very long
time. Have patience, we say, sabar saja, but perhaps we have too much patience?ʺ

Interview, 12 July 2005
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Patterns of power

The power of the Indonesian army in society is based on its history as a revolutionary
liberation army in the years of decolonisation (1945‐1950), and the ensuing nation
building with its multiple regional uprisings. From this period results a concept of the
dual role (dwifungsi) of the army in society: a military role and a societal role. In practice,
this societal role has political, economic and social aspects. ʺSince its inception, the
Indonesian army saw itself as a revolutionary force that was one with society. Not
surprisingly, some of its officers became heavily politicized, exposing themselves to
intrigues never far from the surface among Indonesiaʹs top civilian leaders.ʺ (Conboy
2003: 31) In this chapter I will try to uncover the patterns of power that bear these
political, economic and social characteristics.

2.1.1

Dwifungsi of the TNI

Since independence the Indonesian army has played an important role in society. The
access it had to the civilian control of the country has supported its position as
omnipotent. Investigations into abuse of power and punishment were out of order. In
the current transition period, politicians, civil society and the military are struggling in
different directions with the concept of the dual function (dwifungsi) because of their
different interests.
TNI (Tentara Nasional Indonesia, National Indonesian Army, later called ABRI ‐ Angkatan
Bersenjata Republik Indonesia, Armed Forces of the Republic of Indonesia ‐ and after the
fall of Suharto TNI again) can be divided in different parts with different competencies.
ABRI has been divided into the army, the airforce, the navy, and the police (until 1999).
The army is to be divided in territorial troops per province and national commands such
as the Special Forces (Kopassus) and the Strategic Army Troops or National Reserve
(Kostrad) that have been deployed to crisis areas.
Security in society has been guarded since the mid‐sixties by the continuous and all‐
embracing presence of regional offices of the Kopkamtib (Komando Pemulihan Keamanan
dan Ketertiban, Command for the Restoration of Security and Order) and of territorial
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army units in the urban and rural areas. The campaign of ʺABRI masuk desaʺ (ʺthe army
enters into the villagesʺ) was an example in the 80s to justify the presence of army units
in all villages; the excuse was that the army would support the development efforts of
the civil authorities by building bridges and roads. The result was a close eye on and
complete control over daily life at a very basic level (Schwartz 1994, 19). Army officers
interfered continuously in the local political and security situation, and made local
administration completely dependent on them. Candidates for local village, sub‐district
and district authorities were often and easily recruited from the military. Any opponent
of this power machine was identified as communist or fellow traveller, and eliminated
either in a political way or even in a physical way. A critical attitude would result in the
suspicion of being a communist and that was virtual political and social suicide.
In a mostly symbiotic combination with the role of Golkar as the only ʺpolitical partyʺ
with power in the civil administration, the army succeeded in identifying many a
dissenting voice and dealt with them, real or alleged, in judicial or more informal ways.
If such a dissenting voice spoke out about human rights violations perpetrated by the
army, the consequences have been more serious, because such an allegation hit the
power in its heart.
The army sustained the need for the dwifungsi in different ways. One of the mechanisms
was and is the spreading of fear for another security crisis as the 1965‐66 violence had
been. Thus, by arresting possible suspects of leftist ideas arbitrarily, two objectives were
being served: the victims themselves would keep their mouth shut in the future, and all
people around them feared to undergo the same fate and kept quiet. Extreme political
correctness was the overriding principle. In the political correctness Pancasila or the five
principles of the state ideology played an important role. Observers say that mutatis
mutandis this mechanism can be adapted to the current fear of Islamic fundamentalism
and terrorist actions, as the guarantees of the rule of law are still lacking.
Since July 2000 the police has been separated from the armed forces, which should have
resulted in a clear division of tasks between internal and external security, but it
stimulated a rivalry of who in fact is responsible for domestic law and order.
Accidentally or not,

local unrest and violence increased. The army is said to be
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responsible for many of these. The army is often stating that the police is not able to
guarantee security to the population. An example is the violence in Ambon (Aditjondro
2000b). ʺMany observers believe that elements within the military have provoked social
conflict in order to further particular political and commercial interests.ʺ (ICG 2001: 2).
The police is not sufficiently able to keep law and order, is the message from the army.

2.1.2

Intended intransparency

The fact that competencies between the different parts of the armed forces have never
been laid down, give way to a situation of intransparency and non‐accountability for all
of them. Impunity is the result.
The description of the events of September 1965 in an obliging source as Conboy (2003,
127‐143), makes clear that even within the army competencies had been left undecided
on purpose in order to evade accountability. The unclear positions of the Presidential
Guards (Tjakrabirawa), at that moment recently established, that of the National Reserve
or Strategic Army Troops (Kostrad) and the publicly secret Council of Generals (Dewan
Jenderal) were contributing to the chaotic situation in the so‐called coup.
A very special position has been taken by the Kopkamtib that was established by Suharto
on 10 October 1965 as ʺa massive state security apparatus which (...) undertakes
surveillance of all aspects of Indonesian political lifeʺ (AI 1977: 16). It had wide powers to
investigate and control political activities, and to issue decrees empowering Army units
to arrest and detain suspected persons. (AI 1977: 26) Under Kopkamtib orders people
could be detained incommunicado for years, with no legal basis at all. Kopkamtib was
replaced in 1988 by the Coordinating Agency for the Maintenance of National Stability
(Badan Koordinasi Bantuan Pemantapan Stabilitas Nasional or Bakorstanas). In hindsight
(2003), in the debate on the Anti‐Subversion Law and a new Internal Security Act,
Dodiet Temmengong, a lawyer and human‐rights activist said: ʺIn the past the security
institutions had a legal authority to act against those suspected of disturbing security
and order. (...) We had an organization called the Kopkamtib that enforced this law. It was
found to be repressive and counterproductive as it led to kidnappings and even the
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political assassinations of those opposed to the New Order regime.ʺ (Sitathan 2003). In
2000, the Bakorstanas was dissolved. In 2004 the new Internal Security Act, meant to fight
terrorism, was the opportunity for the new State Intelligence Agency BIN to request
wide powers to arrest and detain people down to the village level.
A lack of transparency, suspicious intelligence and counter‐intelligence operations,
unexpected violence with unexpected scapegoats have been the way of making politics
during the whole New Order regime. Parts of the army were mandated with unclear
tasks and changed names accordingly such as the Regiment of Para‐Commandos of the
Army, (Resimen Para Komando Angkatan Darat, RPKAD), in 1971 renamed in Special
Warfare Force Command, (Komando Pasukan Sandi Yudha, Kopassanddha ), in 1985
renamed in Special Troops Command (Komando Pasukan Khusus, Kopassus). The
implementation of ʺcovert warfareʺ by those special units has not been hindered by any
knowledge about the Geneva Conventions or Human Rights standards. In fact it can be
assumed that officers or soldiers had no idea of the illegality of many of their actions.
The history of Kopassus (Conboy 2003) makes clear that the unclear situation around the
competencies of the army and the police facilitated abuse of power. As one of the most
recent Commanders of Kopassus, lieutenant‐general Prabowo Subianto, one of the very
few officers who was dismissed because of human rights violations (in 1998), but never
brought to trial, being Suhartoʹs son in law, said: ʺIndonesia is the best country for
conducting covert operations because there are no written orders.ʺ (Conboy 2003: 316).
In 2003 the army has established a new kind of special forces, called Raiders (PBHI 2004).
Their origin lies in the territorial troops, but the difference in mandate is not clear. The
diversity of army units gives rise to a climate where they, or rather their commanders,
use the unclear competencies to prevent measures against their abuse of power, because
they can incriminate their ʺcomrades in armsʺ. If one complains about the other, the
other will complain about you. So nobody speaks out.
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The use of sexual violence

Violence against women often is perpetrated with impunity because of a range of
reasons that again form a vicious circle. The women who are victims of rape or ill‐
treatment do not want to report what has happened to them, not only out of feelings of
shame, but also because of the impunity that already exists. Reporting on sexual violence
can be responded to by more repression.
ʺThe Special Rapporteur of the Commission on Human Rights on violence against
women had reported that sexual violence and rape were routine occurrences in those
areas. Because they lacked confidence in the police and judicial authorities, few victims
ever complained.ʺ (UN 2001b: para 23). Moreover, legally to prove a case of rape it
requires two witnesses other than the perpetrator (UN 2003, para 105). Violence by the
military is hardly persecuted, and sexual violence among civilians often goes
unpunished as the protection by law‐enforcement is failing. (UN 2001a, para 7) The State
Department reports in its Country Report on Human Rights Practices 2004: ʺViolence
against women remained poorly documented. Nationwide figures were unavailable, but
the NGO Mitra Perempuan‐affiliated Womenʹs Crisis Centers (WCC) conducted a 13‐city
survey from April 2003 to March [2004]. WCC found 300 cases of violence against
women (...).The local press reported that violence against women continued to increase.
(...). [Only since 2004] physical violence is punishable by imprisonment for up to 15 years
or 45 million rupiahs. Psychological violence is punishable by imprisonment for up to 3
years or 9 million rupiahs. Sexual violence is punishable by imprisonment for up to 20
years. At yearʹs end, there were no prosecutions. Rape was a problem. It is punishable by
4 to 12 years in jail. Although the Government jailed perpetrators for rape and attempted
rape, convicted rapists most commonly were sentenced to the minimum [penalty] or
less. Reliable nationwide statistics were unavailable. The definition of rape is narrow and
excludes heinous acts that would commonly be treated as rape in other countries. Rapes
by members of the security forces were most numerous in Aceh. Human rights activists
expressed concern that rapes were underreported in the province, partly because of
reluctance by victims to do so. SIRA stated that military personnel committed nine rapes
in Aceh, but that no cases of rape or sexual harassment had been reported to the
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authorities. During the year, the TNI prosecuted 15 personnel for rape. It was unclear
whether GAM rebels committed rape during the year, although there were numerous
reports that GAM members committed rape in previous years.ʺ(US State Department
2005).
A very special case of impunity with regard to sexual violence is that of the riots of May
1998. Amidst widespread demonstrations, riots, lootings, burning of marketplaces which
forced Suharto to step down, multiple cases of rape of women, especially Chinese
women, have been reported. For lack of evidence, these reports have been disqualified
by the authorities. Human Rights Watch has analysed the dilemma of the lack of
evidence: ʺWithin Indonesia, the issue has pitted top military officers, who challenge the
validity of the rape accounts, against Indonesian rights advocates and leading members
of the ethnic Chinese community, who claim the assaults on women in mid‐May were
widespread, systematic, and organized. The fact that as of late August, not a single
witness to a rape in mid‐May could be persuaded to come forward and give testimony to
a government fact‐finding panel where anonymity was guaranteed has only fuelled the
debate. One side points to the lack of witnesses or reports to police as evidence of
ʺfabricationʺ while the other maintains that the rape victims have either fled Jakarta or
remain too terrified to testify, particularly when they or their families believe security
forces were involved. In fact, there are many reasons that ethnic Chinese women might
hesitate to file charges of rape, including the fact that ethnic Chinese in general in
Indonesia have been routinely subjected to extortion by police.ʺ (HRW 1998).
It is important to note that organisations that have tried to document the cases of rape
and other sexual violence, such as stripping of women in public, have been threatened
and intimidated by telephone calls, and physical violence. Apart from the rapes a
concerning aspect is the organised, racist, anti‐Chinese violence that has never been
uncovered. In early August ʺGeneral Wiranto, [then] commander of the armed forces,
publicly apologized for the armed forcesʹ failure to prevent violence, and in a speech on
August 21, he acknowledged that soldiers were involved in the violence itself, without
going into any detail.ʺ (HRW 1998) By mid‐August the head of the police announced he
would prosecute the organisations that had been most vocal in publicizing the rape issue
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on charges of spreading false rumors. The Governmentʹs message was ambiguous to say
the least as to its intention to take responsibility for investigation and prosecution. By
threatening to prosecute the organisations that spoke out, the government succeeded in
spreading fear among possible witnesses to report. In the end no cases have been tabled,
not against any alleged rapists, nor against possible organisers of the violence in general.

2.1.4

Political influence of the TNI

The political power base of the army has made impunity possible during the New Order
and after, and at the same time this dominance was needed to keep it that way. Until
2004, the political interests of the armed forces were being guarded by a large delegation
in the national Parliament (Dewan Perwakilan Rakyat, DPR). Together with their (retired)
colleagues who were also appointed members of the Peopleʹs Congress (Majelis
Permusyawaratan Rakyat, MPR), they have taken care that no legislation would be enacted
that would encourage prosecution for human rights violations according to international
standards.
Until 1998, elections were held in Indonesia every five years, and the number of elected
members was 400 of the total of 500 members of DPR. The remaining 100 members were
all military, appointed by the president (Bouwers et al. 1992, 8). The democratic aspects
of the Parliament were further diluted as the Peopleʹs Congress (MPR) consisted of the
500 DPR members and another 500 appointed members from functional groups and
regions. These too were mainly from Golkar or ABRI origin. In 1997, Suharto decided the
number of military in the DPR should be 75, and after 1998 this number was halved to
38. In the regional legislatures in total about 1400 members of the military were active,
about 10 % of the total (ICG 2000: 10).
In the executive as well the military took an important part of the administrative
functions at local, regional and national levels. Jenkins gives figures from ABRI sources
of the number of military working outside the army as more than 20,000 in 1977 and
16,000 in 1980 (Jenkins 1984: 188‐204). More than 70 % of the provincial governors, and
50 % of the district heads (bupati) were military, some of them retired (older than 50
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years). In 1992 about 15,000 (former) members of the armed forces had an administrative
task, be it as village head, provincial governor or minister (Bouwers et al. 1992: 8).
After 1998, in many respects the political landscape has altered completely. Dozens of
political parties contest the seats in Parliament, and from 2004 onwards the military
delegation in DPR/MPR has been disbanded, with the approval of the military delegates
themselves. Some people suspect that the military have given up their seats in
Parliament in exchange for the article in the Constitution that forbids retroactive
prosecution of human rights violations (cf. Ch II 2.2.3).
ELSAMʹs Amirrudin warned already in 2003 in the debate on the Internal Security Act,
that the BIN could become a new omnipotent body. (Amirrudin 2003). In 2005 under the
anti‐terrorism act, the national intelligence service BIN has claimed the competency to
set up local offices again to keep a close watch on political dissent. In June 2005, the
Minister for the Interior defended the establishment of regional offices of the BIN
(Mediaindo 2005).

2.1.5

Economic influence of the TNI

Economically, the local military units all over the archipelago need additional income to
what they have been allocated in the national budget in order to keep their operations
going. The economic activities of army‐units generate that additional income, and this
income is used to fund the ordinary army activities, as well as to enhance the personal
income of high officers. This situation makes them dependent for their survival of
continuing their power position in the regions and thus strengthens the sheer need for
impunity.
Different figures have been mentioned about the extent of this ʺprivatisationʺ of the
army. ICG quotes the minister of Defence over the year 2000 (Kompas, 24 May 2000) as
saying that only 25% comes from the national government budget in Jakarta and 75% is
privately earned (ICG 2000: 16). An Indonesian researcher, J. Kristiadi, estimates that the
percentage of non‐budgetary funding is somewhere between 20 and 50 %. It is clear that
it is difficult to make a reliable estimation, because there is no record held. Incidents that
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are investigated (KontraS 2005) are not sufficient to give a general picture. It is also
unclear since when the situation that only part of the budget is provided for from the
national budget, and the other 50‐75 % has to be derived from local economic activities,
exists, because these figures have only been revealed after the fall of Suharto. For a long
time, military provincial and regional commanders have taken part in enterprises from
which the profits were used for their daily operations ‐ and as such were considered
legitimate ‐ or used for personal profit ‐ corruption ‐ or sometimes in completely criminal
activities; ranging from establishing commercial companies, charity foundations, illegal
logging activities or asking ʺprotection moneyʺ.
Bonner and Perlez write in the New York Times: ʺThe army special forces, Kopassus, for
example, owns a shopping mall near its headquarters, and the Strategic Reserve, Kostrad,
owns Mandala Airline, a domestic airline with a poor safety record. (...) The military
businesses are largely free from public scrutiny. In one of the few exceptions, two years
ago, as head of the army, General Endriartono, asked for an external audit of its largest
foundation, Yayasan Kartika Eka Paksi. The foundationʹs net worth of roughly $50
million ranks it with the largest companies in Indonesia, larger than British American
Tobacco and nearly five times the size of Proctor & Gamble Indonesia, according to the
audit, a copy of which was provided to the New York Times. The foundation has 11
subsidiaries and 22 affiliated companies. Those include logging and plywood operations,
a major bank, a pharmaceutical company, and a tiny airline, which flies from Jakarta to
Sulawesi. But as for the traditional military role of defence against aggression from
outside forces, the Indonesian military is largely focused on enemies within. ʺThe
Indonesian military is more concerned about internal stability than external threats,ʺ said
General Widjojo, member of Parliament. That has given rise to the human rights abuses
against civilian populations, which continue, Western military officials say, in Aceh, the
Maluku islands and Irian Jaya.ʺ (NYT 13 March 2003, as posted on www.etan.org).
In 2003 the big copper mine Freeport‐McMoran acknowledged that it had paid more
than 5 million US$ to the TNI for the protection of their staff in Papua (Jakarta Post 13
March 2003). Tempo writes on the illegal activities: ʺState Minister for State‐Owned
Enterprises Sugiharto said that Indonesian government has planned to increase its
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budget for Indonesian Military (TNI). This increase is aimed at lessening the losses
suffered by the state due to the illegal logging actions, that often involve the apparatus.
“We have seriously discussed how to stop this illegal logging action by increasing the
military budget this year from Rp 14.7 trillion to Rp 23 trillion,” said Sugiharto while
giving a speech in a discussion in Jakarta on Tuesday. The government hoped that the
increase of the budget could eradicate the involvement of the military apparatus in the
illegal logging and wood smuggling activities. “This way, the post of soldiers’ welfare
can be taken from legitimated funds, that are budget,” said Sugiharto. The losses
suffered by the state in the wood sector that were caused by illegal logging activities and
smuggling have also occurred in the fisheries sector. “Indonesia is assumed to have
suffered US$ 5 billion per year due to this illegal fishing action,” said Sugiharto.ʺ (Tito
Sianipar ‐Tempo News Room, 10/05/05)
It is clear that in relation to impunity, the army is not under any civilian or judicial
control, be it for the part of the expenditure that is unaccounted for as well as for the acts
to sustain their power. It makes the army vulnerable in the sense that individuals can be
put under pressure and be blackmailed, and the army in general becomes dependent on
deliberately continuing the lack of transparency and secrecy: ʺCorruption in the Armed
Forces is a threat to national security. (...) Corruption weakens the military apparatus at
all levels, from the central command, to the communications hub to the intelligence
division.ʺ (Riefqi Muna 2002: 23).
The Committee against Torture notes as a matter of concern: ʺAllegations are made that
human rights abuses related to the Convention [against Torture] are sometimes
committed by military personnel employed by businesses in Indonesia to protect their
premises and to avoid labour disputesʺ (UN 2001a).
The national government has always accepted these income generating activities as they
alleviated the burden of military expenses on the national budgets. Moreover, corruption
tends to foster unexpected coalitions, that are kept in an uneasy balance: which Minister
of Defence, often being a military himself, would have the courage to expose himself and
tackle this problem? Dwifungsi can thus have many faces, but the consequence is that the
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army has an autonomous power, not accountable to anyone in society on incidental
crimes, but also not under control of civilian decision making in general.

2.1.6

The role of the police

Since independence, the police and the army have been one in dealing with the
oppression by serious human rights violations. In the Indonesian language together they
have been attributed one name: the apparatus (aparat), those in green uniform (yang
berbaju hijau), or those with obligations, authority(yang berwajib). The police has a
reputation of using torture and ill‐treatment as punishment or for investigation, many
times resulting in death, and often with complete impunity (UN 2001a).
In April 1999, it was announced that the police would be separated from the military and
in July 2000 the authority for the police was transferred from the Ministry of Defence to
the President. Although still far from being an effective, accountable, civilian police
force, its separation from the military is widely considered to be a positive development.
Amnesty International in its reports often took them as one of a kind: ʺthe failure of
members of the security forces (both police and military) to observe basic human rights
standardsʺ (Amnesty International 2001d: 1). It is difficult to assess when the police
should have lost some of its military attitude in society and become a guarantee against
abuse of power by others and thus become a countervailing power to the military in the
near future. In 2005 AI reports excessive force by the police in areas where a there is no
high tension or conflict situation: ʺIn March [2004], six people were killed and 19 injured
when police opened fire on protesters outside the police station in Ruteng, Flores. The
protesters, whom police said attacked the station, were demanding the release of seven
people arrested in the context of a dispute over the rights of indigenous people to grow
coffee in protected forests. Twenty‐one officers were disciplined and one officer was
dismissed from his post. None faced criminal charges. An investigation by Komnas HAM
was ongoing at the end of the year.ʺ (AI 2005)
In the context of the WorldBankʹs Partnership for Governance Reform in Indonesia, an
evaluation was carried out of the human rights trainings of the mobile brigades of the
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police, Brimob. These units are used for restoring law and order in situations of social
unrest, as a back‐up to the ordinary, regional police units. This evaluation (Jones et al.
2004: 36) concludes that Brimob has a counterinsurgency role and a paramilitary role that
are not in line with its task as a civilian law enforcement agency. Moreover, a lack of
basic knowledge about human rights and humanitarian principles does not facilitate
respect for, or protection of fundamental rights in the field, nor improvement of policy
making and decisions that take into account those diversified roles and competencies.
Dilemmas that Brimob personnel are facing are not being discussed, let alone solved by
their superiors. Military attitudes do not allow for expressing doubts as to what is and
what is not in line with international standards.

2.1.7

Paramilitary groups

The TNI has spread the responsibility for the climate of impunity by using civilian
groups to do some of the dirty work. During the violent transition of power in 1965‐66
the army stimulated anti‐leftist groups to deal with their traditional foes. The aim was
that civilians would be accomplices, next to the military, in the massacres and thus
investigations would not be sought after. It is not known how many thousands of
victims have been murdered by the so‐called Ansor militias and other groups.
The history of Kopassus (Conboy 2003) shows that involving civilians has been standing
policy. Sometimes they were organised as Civil Defence auxiliaries (Pertahanan Sipil,
Hansip), sometimes existing organisations were used. ʺBy the second week of October
[1965] the army began discretely inciting Muslim crowds to rise up against the
[Communist Party] PKIʺ, quotes Conboy (2003: 163) from a White House Memorandum.
AsiaWatch specifies: ʺBanser, an acronym for Bantuan Serbaguna Pemuda Ansor
[Multipurpose Auxiliaries for the Ansor Youth Organisation], was a grouping of militant
members of the Youth Wing (Ansor) of the national Islamic organization, Nahdatul Ulama.
It was specifically set up to oppose the Communist youth group Pemuda Rakyat (the
Youth of the People), and its members were deeply involved in mass killings throughout
East Java by late 1965ʺ (AsiaWatch 1990: 88). Prior to the invasion of East Timor,
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Timorese political parties were supported and armed from the western (Indonesian
governed) part of the island. According to Schwartz (1994: 201), in 1974 in Jakarta the
civilian administration by way of the Foreign Minister Adam Malik was overruled by the
military intelligence agencies Kopkamtib and the special operations unit (Operasi Chusus
or Opsus), aiming at a non‐military annexation via East Timorese parties. When this
turned out to be too optimistic, the RPKAD used members of the pro‐integration
coalition in destabilizing incidents. But most openly paramilitary groups have been used
to influence the popular consultation for independence in 1999. In hindsight it is only
explicable that reports about the violence by paramilitary groups as published by e.g.
Amnesty International have gone unheeded because of the climate of impunity that
already existed. Already five months before the referendum (April 1999) information
was available: ʺVarious armed civilian and paramilitary groups of East Timorese have
operated alongside ABRI in East Timor for many years. Trained civilians (rakyat terlatih,
ratih) form part of the civil defence in East Timor. They are employed by the Indonesian
Department of Home Affairs but trained by and seconded to the military. They include
groups known as “people’s resistance” (pelawanan rakyat, wanra) and “public security”
(keamanan rakyat, kamra). In addition there are East Timorese militia groups in most of
East Timor’s districts which have also operated for a number of years. They include
Halilintar ‐ in Bobonaro; Tim Alfa ‐ in Los Palos; Makikit in Viqueque; Tim Saka in
Baucau; Sakuna in Same; Railakan in Ermera; Ainaro Team in Ainaro; Suai Team in Suai;
Sakunar Team; Morok Manatuto Team in Manututo and Liquisa Team. These units wear
military uniforms and are armed by ABRI. According to documents believed to have
been leaked from the Indonesian military, as of August 1998 there were around 1,200
people recruited into these paramilitary units. The role of these units has been to conduct
operations with ABRI against the East Timorese National Liberation Army (Falintil)
(...)In a new and disturbing development, a number of new paramilitary groups have
been formed since December 1998. The timing of their establishment coincided with an
increase in the momentum towards finding a political solution to East Timor’s future.
Prominent among the new groups are Besi Merah Putih (The Iron Red and White
[referring to the colours of the Indonesian flag] ‐ BMP), Mati Hidup Demi Integrasi, (Live
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or Die with Integration, Mahidi); Kelompok Naga Merah (Red Dragon Group), and Aitarak
(Thorn). Portrayed by their own leaders and by the Indonesian authorities as having
emerged from an East Timorese initiative to defend pro‐integrationists against attacks by
pro‐independence groups, the groups are nonetheless armed, supported and used by
ABRI against supporters of independence for East Timor. Since late 1998, these
paramilitary groups have been actively targeting pro‐independence supporters through
intimidation, house to house searches, destruction of houses, arbitrary detentions, ill‐
treatment, rape and unlawful killings. Human rights monitors report that individuals
detained by the paramilitary groups are beaten, kicked, hit with rifle butts, machetes,
rice pestles and chains. Intimidation by the groups has resulted in thousands of
internally displaced persons. Some of those fleeing are believed to have been pressured
into joining the paramilitary groups, which have reportedly used coercion to obtain
recruits.ʺ (AI 1999a: 2)
This complete picture was reported by Amnesty International in April 1999. It has been
quoted here in full to show that at a very detailed level the information was there, for
national or international actors to act upon. No measures have been taken. It is clear that
in that situation secrecy was not necessary anymore. Impunity prevailed. And still
prevails.
In Maluku social unrest has broken out in January 1999, and paramilitary groups have
played an important role in the failure of the army and the police to restore order.
Islamic groups from Java moved, complete with weapons to Maluku. The International
Crisis Group notes: ʺSeveral root causes of conflict: changes in demographic balance of
area during the New Order with in‐migration of Muslims from elsewhere in Indonesia,
displacement of traditionally Christian elite from top political jobs, weakening of
traditional sources of authority, distrust between communities because of previous
outbreaks elsewhere in Indonesia, some deliberately provoked, and incompetence and
bias on [the] part of [the] security forces tasked with ending violence. To this lethal mix
was added arrival of outside Muslim militias in form of Laskar Jihad, apparently
supported by [the] Indonesian army, and much smaller group of fighters linked to
terrorist group Jemaah Islamiyah (JI). JI justified much of its subsequent bombings as
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retaliation for deaths of Muslims in Ambon. Fragility of the 2002 peace indicated by
April 2004 outbreak of violence, triggered by actions of RMS clone known as Front for
Moluccan Sovereignty (FKM).ʺ (ICG 2004)
The fact that Laskar Jihad could operate with impunity was also discussed during the
session of the Committee Against Torture: ʺThe emergence in the region of Laskar Jihad, a
militant Islamic movement, was apparently at the root of the conflict, yet the Indonesian
Government had made no effort to deal with that group. Most worrying of all, it was
claimed that Laskar Jihad had ties to senior figures in the Indonesian military. Even
worse, the United States Department of State considered it an international terrorist
organization with links to Osama bin Laden. The Committee had received reports that
members of Laskar Jihad had received weapons and training from the Indonesian army.
What steps had the authorities taken to arrest the known leaders of Laskar Jihad and bring
them to trial?ʺ (UN 2001b: para 24). The Indonesian Government has responded to these
questions by announcing an investigation. The leader of the Laskar Jihad has indeed been
arrested and tried, but the court acquitted him for lack of evidence in January 2003
(Kompas, 31 January 2003). In the meantime, while in prison he received a courtesy call
from the [then] vice‐president. No other trials have taken place. Alleged ties with the
military have not been investigated by the prosecution.
Since 2003 violence has flared up in different regions, especially in Central Sulawesi,
which make the impression of being carried out by the Laskar Jihad, and the government
time and again fails to find those responsible. Just by way of example: ʺThe Government
reported little progress in establishing accountability in the following cases in Poso: The
July 2003 explosion of a bomb in a cafe in the village of Sayo, which killed one person
and injured five others; the June 2003 shooting of two men in the village of Kapompa; the
2002 bombing of a crowded passenger bus, which killed five persons; and numerous
crimes committed in the province by former Laskar Jihad members.ʺ(State Department
2005)
In Papua, the occurrence of paramilitary groups has been a concern after the Laskar Jihad
together with many internally displaced persons from Maluku spread into this province,
but after the report in 2000 (AI 2000e: 5), no follow‐up has been published so far.

90

Martha Meijer

In Aceh, the complicity with military abuse of power by civilians has taken the form of
civilian informants, cuʹak, some of whom were volunteers, but others were forced to
become informants. Since in 2002 peace talks were underway, the activity of militias
grew, analogously with the developments in East Timor in 1999. The militias wear
names like Front Anti Separatis Aceh (Anti Aceh Separatist Front, FPAS GAM), the Front
Anti Gerakan Aceh Merdeka (Anti Free Aceh Movement Front, FAGAM), Gerakan anti
Separatis (Anti Separatist Movement, GPSG), Geurasa and Benteng Rakyat Melawan
Separatis Aceh (Peopleʹs Fort against Separatism in Aceh, Berantas). From a list dated 14
March 2004, and compiled by the ʺEmergency Military Regional Authorities of the
Province of Nanggroe Aceh Darussalam, Intelligence Task Unitʺ (Anonymous 2004) the
complete picture becomes visible. Between November 2003 and March 2004, 18 militia
groups have been created with a total of active members of more than 600 persons,
coming from different backgrounds (civil servants, local parliamentarians, businessmen).
In the recruitment of these militias, it is suggested, also the civilian administration was
active, next to the military and police. Each militia has its own area and aimed at the
mobilisation of civilians to gather information of who is GAM and who is not. A second
list mentions the activities of a number of those militia groups, among them two people
shot dead, dozens of people made to surrender, and put into detention at the different
local military commands. In a few cases also weapons were found. One case is described
as ʺMrs. So‐and‐so, the wife of a GAM member who followed her husband into the
mountainsʺ. This activity is sufficient for detention. In another case one militia member
ʺsupportedʺ the military during exchange of fire. Result: one death, 4 arrested. The
existence of the list itself suggests that there was a policy that had to be monitored by the
military. No legal procedures are known against those who presumably extra‐judicially
executed and arrested the suspects. The list must be widely known in Indonesia, as
NGOs like Imparsial and Eye on Aceh use the information (Imparsial 2004, Eye on Aceh
2004). But the Public Prosecutor has not acted.
Paramilitary groups who commit human rights abuses, have been protected by those
who should be prosecuting them. The army units that often have initiated and always
supported them in their actions, have an interest in the condition that they are not being
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punished. The vicious circle of impunity keeps itself going. The only positive remark
that can be made about the occurrence of paramilitary groups, is that the army would
not invent and support them if the army itself did not feel guilty if it would carry out the
abuses itself. The officers know it is morally wrong, but they find a way‐out by having
the paramilitary as their accomplices.

2.1.8

The vicious circle of power

The exertion of power that sustains impunity for human rights violations, has itself taken
the form of human rights violations. The threatening attitude of those in power, directed
to their victims, is only powerful because of the knowledge with the victims that the
perpetrator can continue without being called to account. Victims will not report when
they know they will only be persecuted for their reporting.
At the top too, it is a closed circle. If we study reports over a period of more than 20
years, the same names spring up again and again. That was the case during the New
Order when in the lists of the names of the commanders of Kopassus, Kopkamtib, the head
of the intelligence services, the chief of staff and the Minister of Defence one could see
the same names in successive periods ( Jenkins 1984: 26) The president easily appointed
someone in a top position who belongs to the ʺinner core groupʺ, who is trusted by, and
at the same time depending on the Presidentʹs favours, but also knows how it works to
stay out of trouble. The change of power changed a lot, but this personal give‐and‐take
between the military among each other and with the civil administration was still the
case in 2002 (Usman Hamid 2002).
Another human rights expert, Satya Arinanto, analyses the two sided coin of co‐
operation and co‐ordination in law‐enforcement: ʺOne of the main drawbacks that has
been a frequent constraint on law enforcement is interagency coordination ‐‐ or lack
thereof. In the New Order era, a forum of cooperation called Mahkejapol existed, linking
the Supreme Court, the Ministry of Justice, the Attorney Generalʹs Office and the police.
At that time, it was believed that the forum manipulated cases at all levels of the
judiciary so that a suspect, regardless of their being a culprit or a scapegoat, would be
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found guilty and be handed down a heavy sentence. In the early years of the reform era,
the forum was abolished. Experience has shown, however, that the cooperation applied
through the forum is also needed in this reform period. The lack of cooperation and
coordination between the various branches of law enforcement has helped many
offenders slip through loopholes in the system, such as in the investigative process or
even in the process of arrest. It is clear that inter‐agency coordination is required; and in
this reform era, the coordination would obviously be founded on a different motivation
from that of the New Order. Today, inter‐agency coordination would aim to prevent any
criminal and or violator from evading the law.ʺ(Arinanto 2004)
These examples show in a nutshell the circle that over the years has protected those in
power. The closed bulwark of protection and promotion, with a give and take of favours,
with unclear competencies, has up till now been impenetrable, and on the contrary
strengthened the powers that sustain it. Legal reform is their main problem.
For that reason it is also clear that human rights defenders and independent journalists
are targeted by perpetrators because they can become a counter threat, trying to break
the cycle. This fear by perpetrators and thus the risk for human rights defenders has
mounted substantially since the change of government on 1998.
The vicious circle of the powers of impunity, I conclude, is made up of different aspects
of power:


the role of the army based on the dual function in society,



the wide responsibilities of different army units as to security and order;



the use of sexual violence in repression;



the economic and political interests of the army;



the relation of complicity and rivalry between police and army;



paramilitary groups that fall outside the authoritiesʹ responsibilities.
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Usman Hamid: The great wall of impunity

ʺIn 1989, Lampung joined Aceh and Irian Jaya as regions of concern with regards to large
disturbance of civiliansʹ peace and security. Anwar Warsidi heads a movement known as the civil
disturbance movement (GPK) in Lampung, which is located in southern Sumatra. Lampung
differs from Aceh and Irian Jaya in that it is not a designated Military Operation Area. Despite
this distinction, the victims of the GPK operation in Lampung are numerous, estimated to be in
the hundreds.
In 1989 tensions rose between this Islamic group, known as the Warsidi group, and the military.
Warsidiʹs activities were suspected as an Islamic movement. On 6 February 1989, at least one
member of the military was killed during an exchange of shooting. The next day 50 military
personnel arrived in two helicopters commanded by (then) Colonel Hendropriyono and attacked
the Warsidi Moslem Community. This brutal attack resulted in 246 victims, 94 of whom were
under 17 years old. In a gender breakdown, 119 of the victims were men and 127 were women.
The attack was never investigated by the authorities. A number of victims and families of victims
granted power of attorney to several NGOs to file their charges with the State Administration
Court. The trial lasted six months and the court ruled to disclaim the charges. The victims and
these NGOs are currently preparing an appeal.
In November 2001, Megawati issued a Presidential Decree concerning the appointment of
Hendropriyono as Head of the National Intelligence Body (BIN). Hendropriyono has served as a
member of the Special Forces, 1967‐1986, and was also involved in the Tanjung Priok massacre in
1984, which resulted in the deaths, torture, enforced disappearance and unfair trail of hundreds of
people.
The decision to appoint Hendropriyono as head of the National Intelligence Body sparked strong
criticism from the victim community, who were concerned about the negative implications this
would have on efforts to resolve the Lampung case.
In his position as head of the BIN, Hendropriyono could even deny access to intelligence
information, thereby obstructing investigation into the Lampung incident. In another internal
Armed Forces decision, he appointed Sjafrie Sjamsoeddin as head of the Armed Forces Intelligence
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Headquarters. The appointment of Sjafrie Sjamsoeddin to this strategic military position grabbed
the attention of the public, and even raised criticism and comments about Sjafrie’s alleged
involvement in the abduction of pro‐democracy activists, the Trisakti tragedy, and the May 1998
riots. At that time, Sjafrie was serving as Commander of Jakarta Military Area Command. These
criticisms and negative comments are prompted by concerns that this would obstruct the legal
process of investigation into their involvement.ʺ

Usman Hamid, co‐ordinator of KontraS,
downloaded from http://www.desaparecidos.org/kontras/about/investigations.html
on 19‐06‐2005, and unpublished paper 2002.

The Scope of Impunity in Indonesia

2.2

95

The legal aspects of impunity

In this part I will analyse the aspects of impunity that have been strengthened by legal
measures, laws, and trials. Impunity is in essence the situation in which the crimes as
listed above, are not being investigated, tried and punished by an independent court.
The UN speaks of impunity as ʺthe impossibility ‐ de jure or de facto ‐ of bringing the
perpetrators of human rights violations to accountʺ (Joinet 1997: 15). In the previous
chapter we discussed the de facto impunity, now I will go into the de jure aspects of
impunity. I will make a distinction between the laws and the law‐enforcement activities
that sustain impunity.

2.2.1

The legalization of impunity

Indonesian law is based on the Dutch predecessor legislation. Criminal law, civil law
and the structure of courts are similar to those of the Dutch system. There is, however, a
difference as to the use of traditional law (hukum adat) and the special traditional courts
that decide in conflicts of family and related affairs. From Constitution down to regional
administrative measures, there are important elements in the Indonesian legal system
that support impunity and make it look ʺlegalʺ. These elements either date back to
colonial times, or have been approved by the Indonesian, democratically elected
members of Parliament in recent years. The change in government has not resulted in an
ʺimpunity‐freeʺ legal system, nor in a coherent policy of legal reform in that direction.
After the Constitution ‐ which dates from 1945, is very brief and contained few human
rights guarantees ‐ had been amended to include those general guarantees in 1999, only
one year later another amendment was included which guarantees as a non‐derogable
human right that nobody will be charged or tried for crimes that were not punishable at
the time they were perpetrated. This concept of ʺnon‐retro‐activityʺ is widely accepted in
any legal system, except when it comes to transitional justice and when the crimes relate
to human rights violations. Amnesty International has pointed to the risk that with this
amendment, overruling any other legislation, could become a ʺbackdoor for those
responsible for the massive violations that have taken place over the years, including
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those who designed and directed policyʺ (AI 2000 a). The amendment was proposed by
the military fraction in Parliament, which at the time still represented the army in daily
politics. It may have been intended as the ultimate and overall provision for an amnesty
for all perpetrators of human rights violations, that the army got in exchange of its
willingness to give up its seats in Parliament.
Since the sixties, in many cases the Anti‐Subversion Law (Undang‐undang 5/1963) has
been used to silence dissent, to detain political opponents without a fair trial, and to
make protest against impunity punishable by law. A clear example is that of Ret. General
Hartono Rekso Dharsono. Amnesty International reports: ʺOne of those found guilty of
subversion was Lieutenant General (Ret.) Dharsono, a leading member of a group of
non‐active or retired military officers outspoken in their criticism of the government,
known as the Group of 50 (Petisi 50). The charges against him were mainly based on his
presence at a meeting at which the significance of the Tanjung Priok incident was
discussed and his signing of the Group of 50ʹs ʺWhite Paperʺ which called for an
independent investigation into the shootings. Despite testimony from both prosecution
and defence witnesses stating that General Dharsono’s presence at the meeting did not
incite anyone but, on the contrary, injected an element of calm and reason into a heated
discussion, he was sentenced to 15 years’ imprisonment. The chief prosecutor reportedly
said in his final statement that it was not necessary to prove the effects of General
Dharsono’s actions because, under the Anti‐Subversion Law, acts which ʺmightʺ
undermine the state or cause unrest were subversive ‐ regardless of their ultimate
impact.ʺ (AI 1997a: 10). Asking for an independent investigation was enough for a 15
yearsʹ sentence under the Anti‐Subversion Law. The law has been repealed in 1999.
However, in 2001 after the attacks of Al‐Qaeda, there is pressure from within as well as
from abroad to formulate a successor law modelled after the Singapore and Malaysia
Internal Security Acts. After the Bali bomb attack in 2002 a Counter Terrorism Act has
been enacted (UU 15/2003 and 16/2003). Contrary to the non‐retro‐activity provision in
the Constitution, these two laws, though formulated and enacted after the Bali bombing,
make a trial of the perpetrators of that crime possible. Other characteristics of the laws
that deviate from the Criminal Procedures Code (Khitab Undang‐undang Hukum Acara
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Pidana, KUHAP) are: a broad definition of acceptable proof, also if obtained from an
intelligence report, detention for investigation up to 6 months (KUHAP: 20 + 30 days),
detention without judicial authorization for 7 days (KUHAP: 1 day), and tapping and
surveillance by the Intelligence Service without judicial control (Susanti 2004: 2‐3). When
shortly afterwards the bomb attack at the Marriott Hotel occurred the military requested
additional competencies formulated in an Internal Security Act, modelled after that of
Malaysia. Susanti writes: ʺIt is also interesting to note that almost immediately after the
Law was enacted, there arose an issue of the possible enactment of two other laws
relating to national security, namely the Bill on Indonesian National Military and the Bill
on Intelligence. It is suspected that the military want to use the issue of national security
as a way of winning back power in the political arena. To examine policies regarding
Indonesian national security we cannot use the usual method of reading the law as a text
without the possibility of distortion. Particularly in these cases the text of the law has to
be seen as a product of a power struggle between contesting groups. Contesting groups
through the implementation of the text of law then will interpret the law differently.
Thus, any implementation of the law depends heavily on the dominant interest of the
state.ʺ (Susanti 2004: 3‐4) With respect to impunity this is an important notion. Human
rights activists have warned that the influence of Army officers in the political life,
especially of Kopassus, BIN and Territorial Troops, can be supported by an Internal
Security Act with all consequences as to rights and

freedoms. The fact that the

Intelligence Service, BIN has tried to be qualified to make arrests and detain those that
are regarded a threat to security, is of concern to many human rights experts (Amirrudin
2003). There should be a clear distinction between the competencies of police and army,
as to internal and external security. The legislation in Indonesia is not yet supporting this
distinction.
Still in force is the legislation on hate speech and on insulting the head of state, which
has been instrumental in repressing dissenting voices, be it with regard to political ideas
or to transparency of powers and impunity. The ʺhate sowing articlesʺ which prohibit
hate speech, but are used since the early 20th century to limit freedom of expession (art.
154, 155 and 160 of the Criminal Code ‐ Khitab Undang‐undang Hukum Pidana, KUHP) and
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the articles on insults against the head of state ( the Lèse Majesty articles; art. 134, 136
and 137 KUHP) have been brought to Indonesia by the Dutch colonial regime, and have
been operational ever since. The spreading of hatred is mostly considered as spreading
of hatred against government officials, and thus is applicable to political opposition, with
past sentences ranging up to 7 yearsʹ imprisonment. Insults against the head of state (in
colonial times the Dutch king and Governor‐General, after 1945 the President) can be
punished with a maximum of 6 yearsʹ imprisonment (Thoolen 1987). They both form a
clear breach of the freedom of expression, as the hatred and insults have also been
punished in cases where they are completely peaceful. Pressure to repeal these articles
has as yet not resulted in any change. The use of both legal instruments for repression of
freedom of expression, has increased during the reign of President Megawati
Soekarnoputri (2001‐2004).
A fairly new phenomenon is the repression of the freedom of expression by civilians
who fear that publications will force them to account for their deeds, mostly in
corruptive business. This ʺslanderʺ legislation (art. 14 of Law 1. 1946, and art. 310 and 311
KUHP) is used against editors and authors who publish results of their research about
judiciary failures, or omissions in the judicial investigations. In 2004, the editor of the
Tempo weekly was sentenced to one year in prison for publishing an article on a
corruption case. This is going to be an old but reinvented instrument for sustaining
impunity for human rights violations as well (AI 2004c).
Different administrative measures have been taken to give space to a military solution of
the problems in Aceh, Maluku and Papua. The measures accompanying the
establishment of the Military Operations Region (Daerah Operasi Militer, DOM) limited
rights and freedoms in Aceh, including those that otherwise would have been used to
make human rights violations punishable. This is not the place to describe all measures
that the Acehnese have suffered since 1989, but the limited freedom of press, limited
access, unfair trials, discrimination and arbitrary detentions have been instrumental in
not bringing to justice those who are responsible for human rights abuses. After the
DOM was lifted in 1999, however, only a few years of relative freedom with discussion
about the measure of autonomy passed. In May 2003, the Martial Law has been declared,
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and in May 2004 the State of Civic Emergency followed, and that again was lifted in
2005. Nevertheless, the limitations have not changed as a result. Several negotiators and
human rights defenders from Aceh are in prison after an unfair trial, accused of treason,
but in fact requesting negotiating room or space for a public debate about a referendum
on regional autonomy. Only the tsunami in December 2004 really changed access to the
province, and thus also more data became available. A peace agreement has been signed
in August 2005. It remains to be seen whether that will result in more transparency and
accountability of human rights violations in the past.
An administrative measure against the director of the International Crisis Group forced
her to leave the country. There have been no formal explanations, but it is imaginable
that the ICG reports were a liability for certain perpetrators. ICG has since 1999 reported
on sensitive issues such as the ethnic tensions, islamist movements, military reform and
impunity (cf. www.crisisgroup.org).

2.2.2

Impunity by corruption

An overall picture of the corruption within the judiciary by Indonesian assessment is
hard to get. The WorldBank Report on Corruption contains an article on corruption in
the judiciary that does not give many facts, to say it mildly. Anecdotes are the best one
can get. The report tells the story of a prosecutor who has to pay a judge for a decision
for pre‐trial detention of a suspect of corruption. (Mardjono Reksodiputro 2002), so that
one might conclude that to fight corruption, corruption is necessary. That the tradition
has spread may be concluded from an experience in East Timor, where the human rights
organisation Yayasan HAK presented information on the judiciary system to illiterate
farmers. After having explained what the relation is between a judge and a prosecutor,
the trainer asked: ʺAnd what is the task of a lawyer?ʺ Response from the groups of
farmers: ʺHe is the one who brings your money to the judge!ʺ
The implementation of the law in Indonesia has been corrupted for decades. The New
Order did not inherit a clean judiciary from the ʺOld Orderʺ of Soekarno, and there is
hardly an attitude among lawyers in the functions of prosecutors and judges, but also
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among attorneys, to try to go to court without having to pay in money or in favours. A
range of corruption and patronage relationships (in Indonesian: Korupsi, Kolusi dan
Nepotisme, KKN ) is present in many sectors of society, but in the judiciary and law‐
enforcement, it is painfully endemic. The people do not trust the law‐enforcement in
general, but especially when it comes to human rights violations, and corruption, the
attitude is deeply cynical. Nobody knows where to start with measures, and moreover,
proof is difficult to find. According to a recent perceptionsʹ survey, confidence in the
enforcement of law is low, with corruption mentioned most frequently as the biggest
problem (Asia Foundation 2001). Regrettably, this survey ‐ just as the earlier mentioned
one from the Partnership for Governance Reform (Mardjono Reksodiputro 2002) ‐ does
not go into details.
The recent (2003) report of the UN Special Rapporteur on the Independence of the
Judiciary is important, because it analyses the situation after the Constitutional
amendments and the legal reform between 1998 and 2002. On the first page it notes: ʺThe
Special Rapporteur was informed that, in the current post‐Soeharto era, the judiciary was
no longer perceived as an instrument of government policy but rather as open to the
highest bidder in a system in which the mechanisms of control and accountability are
weak and ineffective at best and non‐existent at worst. This has, the Special Rapporteur
was informed, in turn served to create a mentality within certain segments of Indonesian
society in which it is considered routine to attempt to bribe judges, where the office of
the judge and the judiciary as an institution have completely lost their prestige and
dignity, and where judges themselves have, over the years, lost their self‐esteem.ʺ (UN
2003) Further data from the report are:


the judiciary can not be regarded as independent from the executive;



corruption among judges is endemic and systematic; one of the reasons being the low
salaries and the ʺtraditionʺ. But it takes two to tango: prosecutors and lawyers do not
go free;



the anti‐corruption commission (KPK) reported in December 2002 that there were
indications that the Prosecutor‐General himself had income from corruption. [No
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investigation was started. He was replaced only when the new president announced
his own cabinet. MM]


as to lawyers there is no national Code of Ethics, nor a national Bar Association that
can guarantee clean members. There are no efforts to get to a system of licensing and
discipline.

Concluding the Rapporteur notes : ʺ The independence of the judiciary is the cornerstone
for the rule of law in any democratic society. The Special Rapporteur notes with extreme
concern the lack of a culture of judicial independence in the country. For the first 40
years after independence, judicial power was seen as an extension of executive power.
This has resulted in the judiciary being plagued with corrupt practices.ʺ (UN 2003: para
81) And: ʺ Harassment and intimidation of judges, prosecutors and lawyers, particularly
those handling human rights‐related cases, is a matter of grave concern. Based upon the
information provided to the Special Rapporteur, the governmental authorities appear to
have failed in their duty to protect these judges, prosecutors and lawyers in areas of
conflict.ʺ(para 103) The report is one of the rare sources of the impact of corruption on
the rule of law, and in that quite desastrous. The Indonesian Government was the more
shocked by this report as the Special Rapporteur at the time, Datoʹ Param
Cumaraswamy, was a Malaysian expert, coming from the same cultural background. His
ability to speak the Indonesian language may have worked in his advantage, as well as
his knowledge of the culture. The argument of Western arrogance that the Indonesian
Government often uses, was not appropriate in this case.
In 1999, the International Commission of Jurists published a report entitled ʺThe Rulerʹs
Lawʺ in which it said: ʺCompounding the dilemma is the absence of adequate
mechanisms to call judges to account. The new government and parliament must restore
confidence in the judiciary by initiating needed reform. The report advocates the
establishment of a new Constitutional Court. It argues that a clear division of
responsibility should be created between the Ministry of Justice and the courts. An
independent inquiry should be established into all aspects of judicial corruption.ʺ (ICJ
1999).
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In a country where every legal judgement or principle is for sale, it is the ruler that sets
the law, and it is the ruler that decides who is to be punished for what. It is clear that it is
not the ruler who will be punished. Many people question the independence of military
courts and the links with the army leadership, especially in human rights cases. What
goes for blurred responsibilities in investigative and criminal procedures under KUHP,
is even stronger the case under military law. Accountability along hierarchical lines
probably overrules legal accountability. Police officers have no power to arrest military
officers above a certain rank. When the former head of the Intelligence Service (BIN) was
called in for questioning in the Munir case, he meaningly noted to the press that he had
been the Presidentʹs superior when both were still in active service. (Kompas, 01‐07‐
2005). In military courts these lines will be more important than in ordinary criminal
courts. Moreover, military trials are often not open to public scrutiny, and on the one
hand that violates the principle of fair and public trial for everyone, but on the other it
also implies the possibility that the suspect is being dealt with extra‐ordinary gentleness,
or that witnesses are being intimidated.
Artidjo Alkostar, a long time human rights lawyer and currently a member of the
Supreme Court, states: ʺIndeed, the independence of the Military Court is still debatable
in Indonesia, because the Military Court tends to protect its corps, because to a certain
extent military misconduct gives the effect of military prestige.ʺ (Artidjo Alkostar 2003:
13) He suggests that military courts be only used for war crimes and desertion cases.

2.2.3

Legal reform

Legal reform has been in the forefront of the Reformasi movement. Building on the
positive experience with the Komnas HAM since 1993, other institutions have been
created. However, the optimism of 1998 has disappeared completely. People now even
speak of an abundance of mechanisms that may very well obscure any transparency or
even be counterproductive.
The Komnas HAM (National Human Rights Commission) has been set up in 1993 and has
shown several ups and downs in its decade of existence. Set up with a presidential
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decree, it had the objective to distract the attention of and pay lip‐service to the
international communityʹs demands for human rights. The commission can only
investigate human rights abuses, on request of the Public Prosecutor, and submit its
recommendations to the same. The courage of the Komnas HAM as well as its power to
publicize its findings have fluctuated since 1993, and the confidence in its integrity is not
100% to say the least. The number of cases where the Public Prosecutor has started a
judicial procedure is disappointingly low. Research into the cases the Komnas HAM
investigated and thus into its impact would be necessary to come to an overall judgment.
The human rights legislation has ultimately resulted in amendments to the Constitution
which can only be applauded were it not for the inclusion of a non‐retro‐activity clausule
as one of the non‐derogable rights (UUD45, AI 2000a). Lawyers argue that the non‐retro‐
activity clausule had already been included in the Human Rights laws of 1999 (in art. 4
and art. 18 (2)), but in the explanation that is part of the law, it says that the non‐retro‐
activity in art. 4 will not apply if it concerns grave human rights violations (UU 39/1999:
46); that in art. 18 is not explained further. With the Constitution normally overruling
other laws, hereby this Law on Human Rights becomes inoperational for past human
rights violations.
To cure that omission, Indonesian Law has established additionally to Human Rights
Tribunals, meant to try future human rights violations, the possibility of Ad Hoc Human
Rights Tribunals, that must be established for specific incidents from the past, with the
ultimate decision by the Parliament, after recommendations by the Public Prosecutor
and the President. It has already been decided that for the human rights violations
related to the referendum in East Timor in 1999, and for bringing to justice those
responsible for the Tanjung Priok shootings in 1984. These decisions now come under
political decision making. It will be a very political decision whether e.g. in the cases of
the shooting of 4 students of the Trisakti University in 1998 and disappearances of
students in 1999 (the Trisakti‐Semanggi affair) an Ad Hoc Human Rights Tribunal will
be established. Let alone for the difficult affairs of the hundreds of thousands of victims
of 1965‐1966 in the whole country and the shooting in Talangsari, Lampung in 1989. The
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victims need political power to have such an Ad Hoc Human Rights Tribunal
established.
The verdicts that the Ad Hoc Tribunals have delivered in the cases of East Timor and
Tanjung Priok have been widely criticised. As to East Timor, of the 18 defendants, 12
were acquitted. Of the six verdicts in appeal another 5 were acquitted. The only one
convicted was by accident an ethnic East Timorese civilian. Amnesty International, the
UN, the EU and several foreign governments also criticised the inadequate legal
framework and the limited jurisdiction of the Ad Hoc Tribunal (AI 2003a)
This legal reform has not succeeded in restoring the confidence in legal procedures, and
in preventing the continuing impunity.
Apart from the above measures that did raise expectations, there have been many other
measures, especially during the Megawati presidency, which only raise cynism: not
every measure of legal reform is an improvement. The many commissions (a commission
to control judges, a commission to control the prosecution, a commission of
ombudsmen) that are about to start working will possibly be antagonistic or refer cases
to each other. Since a few years the controlling mechanism for judges is laid with the
Supreme Court (instead of with the Ministry of Justice) and although the Supreme Court
certainly is not free from corruption allegations, the mechanism is being developed. The
constitutional Judicial Commission that also must act as a judicial watchdog, may very
well oppose the Supreme Courtʹs decisions. The commission to control the prosecution
has a majority of members who come from the same profession (and are thus not
regarded clean enough).
The National Ombudsman Commission was established in 2000 for dealing with
complaints about the state institutions, among them the judiciary and prosecution.
Although in general the Indonesian people hardly know of its existence (Asia
Foundation et.al. 2001), in 2000 more than 1700 complaints were lodged, of which 35%
related to court procedures. In 2001 only 500 complaints were lodged, 45% being related
to court procedures. No conclusions have been drawn from these figures.
A Constitutional Court ( Mahkamah Konstitusi) has been established in 2003 and makes
the impression of working hard in the right direction. However, the Constitutional Court
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solves problems that are placed before it, and has no capacity to initiate independent
inquiries. Its website shows all decisions, but it contains a disappointingly vast amount
of civil and commercial law cases.
Regulation of witness protection are not in place. The law on the Human Rights
Tribunals (UU 26/2000) mentions this possibility but does not make it operational (art.
34). In one of its rare initiatives to improve the rule of law, the DPR has drafted an
initiative‐law on witness protection. The reason given was that the government had
already 8 years postponed any progress on this matter. The law still has to be submitted
to the Parliament.
In response to domestic and international demands for bringing to court those
responsible for the violations around the referendum in East Timor in 1999, and after the
Ad Hoc Tribunal aquitted nearly all defendants, the Indonesian government and the
government of East Timor in 2004 agreed to establish a Commission for Truth and
Friendship (Komisi Kebenaran dan Persahabatan, KKP). The 5 members from both sides,
with 3 substitute members were not yet known in July 2005, but informally it became
known that from Indonesian side at least 2 members will be from the military, and 1
from the police (Kompas, 21‐07‐2005). The Terms of Reference of this KKP explicitly do
not aim at implementing justice or reparation, but only aim at investigating into what
actually happened. This set‐up has been rejected by a UN Commission of Experts that in
June 2005 recommended that the Ad Hoc Human Rights Tribunal on East Timor should
be reopened, or that an international tribunal should be established.
The Ministry of Justice has made a National Action Plan for Human Rights (Keppres
40/2004), but its substance is mainly directed to human rights education, rather than
accountability. There is a planning for ratification of the international covenants and
conventions, but the process, even in its planning, is extremely slow.
Finally the Truth and Reconciliation Commission (Komisi untuk Kebenaran dan
Rekonsiliasi, KKR)was enacted in September 2004, and its members were being selected at
the time of writing. The KKR shows a number of important disadvantages if compared
to the criteria of Orentlicher (2005a). The most important are those with respect to the
vision and structure behind it, as the KKR clearly departs from the perspective of the
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perpetrator: who is a perpetrator has not been defined, so that responsibilities within the
lines of command are not differentiated, and the KKR is a substitute for a judicial
process, instead of an additional possibility. The KKR decides on reparation for the
victims only in cases where an agreement has been reached on amnesty for the
perpetrators. As to its competencies it should be noted that the KKR is an advisory body
to the President, instead of an independent body. As one resource person said: the KKR
is, like the Komnas HAM, the Judicial Commission, and the Anti‐Corruption
Commission, just an auxiliary body for the government. The selection of members of the
KKR has met with public criticism, as too many retired military have been allowed into
the selection procedure, whereas the rule is that those from the circles of victims or
perpetrators should not participate. As to the victims, this rule has been applied in a
more than sensitive way. Among human rights organisations people ask for the
possibility of amendment, but the chances are about nil.

2.2.4

The vicious circle of law‐enforcement

Here again a closed circle sustains itself. This circle has at least three envigorating links:


the repressive laws as such,



the corruption in the law‐enforcement and



the would‐be legal reform.

The laws that are intended to repress critical voices, the anti‐subversion law, which until
1999 legalized arbitrary detention and will be replaced by an similar anti‐terrorist law,
are still in place. The corruption is beyond imagination and there is no adequate
controlling mechanism. The many new commissions that should be controlling, may
well be intended to result in intransparency. There is legal reform, but the chain of
impunity is retained. This is a legal reform that is not aimed at improvement of the rule
of law, the implementation of the law, or bringing to justice the perpetrators of human
rights violations. Some of my resource persons considered much of the legal reform as
window dressing (PBHI, KontraS, Imparsial).
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Satya Arinanto: Parliament supports impunity

ʺAs an academic and lecturer, I have no political ambitions. I have seen that when the reformasi
era started, there was a strong movement in favour of human rights. But now all this has faded
away. The human rights law and the human rights tribunals seemed a step forward but now I am
not so sure. If the human rights violations are not solved in a way that is acceptable to all, they
will be retained, and carried over from one government to the next. The political system will
remain the same: dealing, buying and selling. So I am not so sure that the TRC will bring a
solution. The effort for justice will be very limited.
An essential problem in current Indonesian law is that of the non‐retro‐activity: the rule that no
crime will be brought to trial if it was perpetrated before the law that makes it punishable, came
into being. This is a normal concept for ordinary crimes. But for human rights violations in a
period of transition it should be different. It is strange that this non‐retro‐activity rule only
attracted attention when it was included in the Constitutional Amendment in 2001, although it
had already been included in earlier laws and regulations that have been approved by DPR and
MPR since 1998.
The very many regulations on human rights: laws, presidential decrees and governmental decrees
are all on different levels, and so can facilitate that they are not implemented in an optimal
manner. Thus this kind of legal reform will not contribute to the transparency.

I have stated earlier that the DPR is becoming a new institution that favours impunity, just
like the Komnas HAM, the ombudsman institute and many others. In fact, also the TRC will,
just like the many other commissions, such as the Judicial Commission, the Prosecutorʹs
commission, etc., instead of controlling those organs of State, become auxiliary institutions
for the State, and not support the rule of law in society.ʺ

Interview, 13 July 2005
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Cultural aspects of impunity

Cultural diversity is an important aspect of Indonesian society, and one that the
government is proud of to use as its motto for the State: “Bhinneka Tunggal Ika” means
“Unity in Diversity”. Indonesia has hundreds of different ethnic or language‐related
groups. Still the diversity has not really been part of society in an accepted way. During
the Suharto era ethnic tensions were a taboo subject under the SARA doctrine, by which
discussion and open debate about ethic differences were impossible. SARA stands for
the taboo subjects of Suku, Agama, Ras and Antargolongan, to be translated as Ethnicity,
Religion, Race and Groups[‐differences] that were banned from public discussion.
Because of the lack of public consideration, the implicit pre‐judices that normally
accompany each of these sensitive subjects have been able not to be countered by
arguments, and thus have grown in this period. Since the transition in 1998, the public
debate has started to become a dynamic and lively forum to develop ideas, views and
concepts. But the SARA taboo on different cultures has in fact been replaced by the
concept of the Unitarian State of the Republic of Indonesia (Negara Kesatuan Republik
Indonesia, NKRI): the unitarian state that allows for no criticism at all. Who criticises the
unitarian idea is readily considered a separatist. It needs time after 30 years of repression
of the public debate, to accommodate to the freedom to discuss differences based on
cultural background, and to ponder and accept the positive and negative aspects each
culture is bound to have. At this moment, the regional autonomy that was implemented
soon after the transition, has given birth to a more ethnocentric approach than ever
before. That makes an assessment as to the cultural aspects of the different ethnicities in
Indonesia very difficult, if it is not to be based on the existing prejudices. There are
simply insufficient sources on cultural aspects in the political realm, that are convincing
in their socio‐scientific research and independent conclusions.
That being said, it is a necessity to at least touch upon a few aspects that have an
influence on the occurrence of impunity, namely the dominance of Javanese power in
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Indonesian politics, the culture of violence in conflict resolution, the use of taboo and
falsification, and the culture of corruption. These paragraphs just touch upon those
issues. More thorough research should be initiated, preferably by an independent,
Indonesian, multi‐ethnic historic research centre.

2.3.1

Feudalist characteristics

The feudal character of the Indonesian culture has facilitated impunity over the years as
it prohibits criticism to those who are more powerful. According to several of my
resource persons it is especially the Javanese culture that has preserved this traditionally
hierarchical attitude and it is suggested that the repression of other cultures during the
Suharto period has contributed to a continuation of the lack of checks and balances.
The distribution of power by the Dutch colonial rulers can be characterised as an feudal
approach of divide and rule. This corresponded perfectly with the traditionally feudalist
concepts in Java and the centres of power in the Outer Islands: in the Hindu Mataram
reign in Central Java as well as ‐ in a smaller dimension ‐ in the Muslim Sultanates in e.g.
Sumatera and the Moluccas. It was a division by class as well as by ethnicity and race.
Local nobility were used for an indirect rule, and played the game of exerting power by
giving and taking protection and taxes. In colonial times the ethnic Chinese inhabitants
received from the Dutch an advantageous treatment as ʺforeign Asiansʺ, as distinct from
the Indonesian ʺnativesʺ. These advantages were mainly used for a mutually fruitful
economic exchange of resources. Still in Indonesian rural areas, the Chinese ʺtengkulakʺ,
the middleman who buys harvests at a low price and sells later with profit, is considered
as an economic extortioner who can hardly be evaded. The period of a relatively multi‐
ethnic nation‐building after independence, from 1945 till 1965, was too brief to be more
than superficial. When Suharto took over, Javanese traits returned prominently in the
political culture of the whole country.
The history of Javanese and wider Indonesian kingdoms is one of extreme feudalism. For
centuries power has been exerted by a combination of patronage, repression, mysticism
and fiefdom. Indirect rule is patronage in the political sense. Those who were loyal to the
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king, were being favoured with the right to impose taxes on the population. Power was
at the same time the commodity and the price. By favouring those who had proven their
loyalty to him, Suharto created a group of supporters, often called ʺhis croniesʺ, who saw
it was in their interest to remain loyal. It is striking that the vice‐presidents he chose for
each of his seven periods of presidency, all except for the last one, were Javanese, and
had a personal career that already was in a subordinate way linked to his. Research into
changes in the leadership of the army and in the higher layers of the civil administration
might well result in similar lines of favouratism and loyalty. Opposition to these policies,
let alone criticism about the political repression, were clear political suicide. Speaking
aloud about impunity was outside anyoneʹs mindset, and was certain to result in prison
sentences, based on hate speech, opposing Pancasila or insulting the head of state.
The SARA doctrine as mentioned above supported the heightened attention for the
Pancasila, the five pillars that Soekarno had formulated as vague guiding principles for
the Indonesian State (belief in one God, justice and civility among peoples, unity of the
Indonesian Nation, democracy through deliberations and consensus, and social justice).
By Suharto Pancasila was turned into a strict ideology with mystic proportions, and
undermining Pancasila became part of the political crimes. The conceptualization around
Pancasila (Pancasila‐democracy, Pancasila‐economy, Pancasila‐development) resulted in
fierce political correct attitudes for everyone who wanted to be an acceptable party in
society. Pancasila became the subject of obligatory courses for all officials of the civil
administration, but also for teachers and other professions. One of my resource persons,
herself a victim of the violence of 1965‐66, described how the Pancasila brainwashing
pervaded everything, even family ties were poisoned by the official humbug and new
speak. In society it made everything into something uniform, in thinking and even in the
shirts of government officials. To what extent the Pancasila ideology was humbug is in
fact shown by the quick and silent way it disappeared from the political debate after
1998. The shirts have not been discarded yet.
Javanese dominance also was expressed in the concentration of administrative power in
Jakarta. Decisions in the Suharto period could only be taken at the capital, taxes had to
be paid to Jakarta, and in the Outer Islands (the terminology stemming from the colonial
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period for the islands outside Java, is in itself an indicator for the Javanese dominance)
the frustration has grown. It is not clear whether the recent regional autonomy
legislation will result in a democratic distribution of power sharing or in new
authoritarian units that work as undemocratically in the small scale as formerly on the
national level. It is being said that the regional autonomy at least spread the corruption
more evenly over the whole country.
During the Suharto period the New Order was jokingly called Mataram III, after the two
Javanese medieval kingdoms of Mataram: Mataram I from the 8th to the 10th century
AD and Mataram II that reigned from 1584‐1755 over Central and East Java. It split in
1755 into the Yogyakarta kraton (palace) and the Surakarta kraton. The Sultan of
Surakarta lost his powers in 1945 after siding with the Dutch. The Sultan of Yogyakarta
is a respected regional politician, and has repeatedly been appointed governor of the
Special Region of Yogyakarta, and has just recently been elected democratically.
The culture of the Javanese Hindu kingdoms had the characteristic of keeping a marked
line between the external appearance and internal views. The external show of loyalty
has during Suhartoʹs reign become much more important for the relation with higher
positioned persons than having oneʹs own opinions, let alone critical views. These very
deep‐rooted values still prevail within Javanese society, but still, or again, influence
modern education and journalism. To say ʺNoʺ to a request has a very negative
connotation, and makes the person involved shy, ashamed and something in‐between
(malu) even is he cannot help it at all. This is not only the case in inter‐personal relations,
but also in concrete, businesslike situations. Students often keep silent if they are asked a
question, from fear of saying something that the teacher does not expect or like,
journalists doing investigative research risk that no paper will include their critical
articles, however well‐researched. Criticism is a hardly acceptable way of expressing
oneself. The values can be derived from the wording: halus means fine, civilised, kasar
means rude. Being honest is considered very rude. Other Indonesian ethnicities have
different values; Buginese from South Sulawesi and Batak from North Sumatra are
known for their straight attitudes, but they often are being considered with contempt by
the Javanese for just that. There have been anecdotal stories recounting the cultural
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shock between the Javanese and the Papua attitudes. One is that an official delegation of
the national Parliament visited the regional Parliament in Papua [then Irian Jaya], and
thought from their discussions that a war had broken out. Socio‐political research into
critical attitudes would be interesting, as there might be a correlation between ethnicity
and oppositional attitude in the political and legal realm. But such research would in
essence need a very independent, critical mind. Perhaps for some more years this issue
will be regarded too sensitive, as the SARA doctrine is still operational in peopleʹs
minds.
However, notwithstanding the lack of hard data, it is an agreed perception in Indonesia
that by imposing Javanese cultural expressions on society as the correct ones, Suharto
succeeded in creating a feudal, but modern society in which being an uncritical and
timid citizen, was an asset and in which the groupʹs interest was put above the general
interest.

2.3.2

The culture of violence

It seems strange to identify a culture of violence among the so‐called ʺmost gentle people
on earthʺ; still, Indonesians themselves have brought up this issue. It can very well have
a causal relation: Indonesians tend to give an impression of gentleness towards their
superiors, disregarding of what they think privately. If your private opinion moreover is
known to be a liability vis‐à‐vis the ruler, you will remain gentle at the outside. But there
is a limit to this gentleness, and then the only outlet seems to be an irrational kind of
violence. It is telling that two conditions of violence have an Indonesian terminology that
is used internationally: amuk, to fight blindly or to run amuck, and mata gelap, which
literally means ʺthe eye is darkenedʺ and is used for mental derangement, to go berserk
or run amuck (Wojowasito 1976). It implies not so much that violence is a result of
repression, but more that violence is an acceptable way of solving a problem.
The oppression of political dissidents was implemented by physical as well as mental
violence. The physical violence taking the form of executions, kidnappings, torture and
ill‐treatment, the mental violence being humiliation, abuse of power and repression. The
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long period of time that this New Order has reigned, has given Indonesians in general
the impression that virtually all decisions and solutions for political problems can be
coerced by violence. The violence and abuse of power targeted specific groups that
would and did indeed imply a risk for the status quo: political dissidents, human rights
activists, journalists and witnesses of violations.
The retired generals from the group of Petisi 50 (the Petition of 50 petitioners) are an
example of mental violence. In 1980, the 50 petitioners, all well‐known, respected
generals and political leaders, tried to break the New Order dominance by a polite
petition to President Suharto, asking for political reform. They were ignored and
brushed aside at first, later on ostracized and kept out of the media by censorship. Thus
they were made publicly and politically mute. Moreover they were not allowed to travel
or to go into business. In 1985, after the massacre of Tanjung Priok, where hundreds of
demonstrators were shot, General Dharsono, one of the Petisi 50 who commented in a
completely non‐violently manner on the Tanjung Priok affair, was brought to court and
tried for subversion, and received a 15 yearsʹ prison sentence (AI 1997a: 10).
Journalists were muzzled for example in 1994 when three leading magazines were
banned and others intimidated so as not to get the same treatment. The founders of an
oppositional union of journalists, the Indonesian Journalistsʹ Alliance (Aliansi Jurnalis
Indonesia, AJI) were brought to trial for hate speech and received a 3 yearsʹ sentence in
appeal (AI 2003b). The ban and the trials were based on existing law that defines
criticisms as hate speech. Although since then the control mechanism for the press, the
Press Publication Business License (Surat Izin Usaha Penerbitan Pers, SIUPP) has been
revoked, the media are currently also threatened by defamation laws. The Tempo case is a
striking example. After the Tempo magazine had published an allegation of illegal acts by
businessman Tomy Winata (giving Winata the opportunity to comment), the office and
staff of Tempo were physically attacked by ʺWinata supportersʺ as additional to a civil
lawsuit by Winata against the editor and two staff members of Tempo. During this attack,
the police did not intervene. Amnesty International judged as follows the consequences
for the freedom of press: ʺThe seriousness of the charges against the Tempo journalists
contrasts strikingly with the court’s treatment of an attack on Tempo staff by Tomy
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Winata supporters who went to the Tempo magazine office to protest after the article’s
publication. Although two of the protesters were tried for assault and inciting violence,
only one was convicted and received a five month suspended sentence. By contrast
Tempo staff, who were the victims of this violence, are facing prison terms of up to eight
years simply for carrying out their journalistic duties.ʺ (AI 2004d) The editor was
sentenced to one year imprisonment. His appeal is still pending at the time of writing. It
is difficult to assess what the impact is of this kind of intimidation of violence mixed
with defamation, in terms of self‐censorship by other media.
Human rights activists are often confronted with violence. Several non‐violent activists
in Aceh have been found dead after having been kidnapped. ʺNo one has yet been
arrested or brought to trial for the killing of the US‐based Acehnese human rights
activist, Jafar Siddiq Hamzah, who went missing in Medan, North Sumatra in August
2000 and whose badly tortured body was found the following month. Although it is not
known who is responsible for Jafar Siddiq Hamzah’s death, incidents such as this,
combined with ongoing threats and harassment by the security forces severely
prevented human rights defenders from carrying out their work in the province.ʺ(AI
2001d) In Aceh between 2000 and 2003, 14 human rights defenders are believed to have
been extra‐judicially executed, others have been arbitrarily detained, tortured and
ʺdisappeared”. [Until June 2003] in not one case have the perpetrators been brought to
justice. (AI 2003c).
Many other examples include attacks in 2003 against the staff and the offices of KontraS
and PBHI in Jakarta that have been carried out with physical assaults by so‐called
Pemuda Panca Marga (Youth of the Five Clans, whose members are relatives of serving or
retired soldiers). Notwithstanding requests of the staff, the police did not intervene in
the attacks.
Violence against witnesses in order to keep them silent has been carried out for instance
against the driver of Theys Eluai, Aristoteles Masoka. While the murder of Eluay in 2001
can be categorized as violence against political opponents, Eluay being the president of
the Dewan Papua (Papua Council), and has been investigated ‐ a number of Kopassus
personnel has been convicted ‐ , the disappearance of his driver has not yet been
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resolved. Masoka has presumably been witness of the murder of Eluay. He has been able
to inform Eluayʹs relatives by telephone, but the line was cut and after that he has not
been sighted again, alive or dead. (AI 2001b)

2.3.3

The culture of fabrication

From old times, and linked to the feudal system and the colonial ʺdivide and ruleʺ of the
colonial power, comes an attitude by which it is difficult to bring bad news. Saying ʺNoʺ
is

traditionally something youʹd rather not do. You had better say ʺNot yetʺ or

ʺPerhapsʺ. This attitude of being civilised, which is very important for Indonesians, and
prevails over being honest and direct, is linked to the so‐called ABS‐attitude: ʺAsal Bapak
Senangʺ, meaning: ʺAs long as the master is contentʺ. It is a way of life that stems from a
feudal history.
During 32 years of the New Order this attitude has been upgraded to accepted general
policy in policital and social communication. It is difficult for politicians, opinion leaders
or journalists to bring a story that tells an unwanted truth. It is in a wide circle around
the decision makers more acceptable to make a fabrication of reality that suits this ABS‐
attitude.
In this attitude fitted very well the taboo on human rights violations. The fact that the
repression of politically leftist views and the oppression of thousands of people who
allegedly had those opinions, indeed was to be classified as human rights violations, has
been denied on purpose, and for decades. The taboo, fabrication and falsification have
changed the responsibilities of perpetrators and thus established a continuous situation
of impunity. The murders and arbitrary detention of hundreds of thousands of persons
thus were ‐ if spoken about at all ‐ considered measures to save the country. Those
responsible were to be applauded for their actions, and whoever doubted that
perspective became himself an object for oppression and risked detention or political
death. History has been, and still is distorted in this way; self‐censorship has become a
way of life for those who act in the public eye.
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The Indonesian government has since 1965 consistently implemented a policy of denying
that the gross human rights violations it perpetrated to establish the New Order ever
took place. In overview, and after decades of denial, misinformation and propaganda
from the part of the authorities, the violations can be summarized as (Schwarz 1994: 20‐
22):


extra‐judicial killing of 300,000‐400,000 persons;



disappearance of 300,000‐400,000 others;



torture and massive arbitrary detention of more than 1,000,000 people;



long‐term detention without trial and forced labour for tens of thousands of

people.
Impunity relates to those who are responsible for these abuses. The secrecy about what
really happened and the taboo on speaking about the events as human rights violations
were instruments for the centralized government to keep control, and to give legitimacy
to the New Order regime. One of my resource persons stated that if the secret would be
disclosed, the conclusion might very well be that the regime had come to power in an
illegitimate way, so secrecy was and is an absolute necessity. Although the New Order
was toppled in 1998, the secrecy and the taboo are still there, and it will take more time ‐
some people say more than one generation ‐ for a society to really overcome the fear to
speak about the unspeakable and for history to be rewritten. Foreign initiatives,
especially those that show difference of opinion among the authors of different studies,
can be supportive of breaking the taboo (Cribb 2004).
The ins and outs of the ʹcoupʹ in 1965 that, as Suharto said, threatened the country, have
not yet been disclosed. One theory is that Suharto himself was one of the conspirators,
but blamed the Partai Komunis Indonesia (Indonesian Communist Party, PKI) together
with elements of the army (the Presidentʹs Guard Tjakrabirawa). Another theory is that
the small group of military that kidnapped the army leadership had been a solitary
group with only individual support from some members of the PKI‐ agitprop bureau;
the PKI had the same kind of secret units as the army itself. After the preliminary
analysis (Anderson and McVey, 1971), implicating individuals from the army and the
PKI, hardly any serious historical investigation has been made, except for the theory of
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Wertheim, who implicates Suharto in a double role (Wertheim 1978: 193‐206, 1985: 112‐
168) based on information by Colonel Abdul Latief (Latief 2000). The taboo on the issue
was, also for foreign analysts, too big an obstacle. Anyone doing research into this period
risked getting into trouble.
History books in schools tell the same story about the so‐called ʺcommunist coupʺ of
September 1965 and many Indonesians themselves do not question anymore the official
version of the ʺcoupʺ. Even up to date critical publications describe the coup in the
words of Suharto, and thus support that he did not perpetrate any human rights
violations. Some others, however, start breaking the silence and point at the importance
of historic education in a broad and analytical sense, especially in relation to the very
recent history (Asvi Warman Adam 2005), but they are a minority. Even the
commemoration of 60 years independence in August 2005, was accompanied with an
official exhibition where the period of 1965‐66 was conveniently overlooked.
Impunity can only exist under a policy of censorship as a institutionalized kind of
fabrication , and that was in place in Indonesia for a long time. Any critical press was
muzzled already before Suharto seized power. But the New Order institutionalized
censorship, although it was only partly based on law. A special Ministry of Information
co‐ordinated which papers were within the limits of what was allowed. Prohibitions of
certain information to be printed came by telephone, so that no person within the
Ministry could be held accountable for the ban. Editors of papers developed an attitude
of self‐censorship in order to survive. Cartoons were often the only way to publicize a
critical view, but information remained secret. Radio and television were in the
governmentʹs hands by the State Radio and Television broadcasting company (RRI,
TVRI), until Suhartoʹs daughter established her own, government friendly, commercial
TV.
Hand in hand with the absence of a public debate, goes an attitude in society of believing
in rumours and presuming possible conspiracies everywhere. This attitude lives by the
lack of transparency and a lack of businesslike approach to political developments. At
the same time it facilitates conspiracies to become the way of making politics. The
Indonesian government has during the New Order had periods of conspiracies that were
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real. The special advisor of President Suharto, general Ali Murtopo with his Special
Operations Unit (Opsus) has been said to be the brains behind many incidents that have
still not been solved as to the question who conspired against whom (The invasion in
East‐Timor in 1975, the Muslim violence of 1978) (Schwarz 1994: ???, Conboy 2004 lezen!
[uitzoeken]

2.3.4

The culture of corruption

If socio‐cultural aspects of impunity are difficult to describe by the absence of reliable
data, the more so is corruption and the culture of corruption. Corruption by essence
takes place in secrecy, without written proof, and by making use of secret offers, covert
threats and repression. That Indonesia is among the five most corrupt countries in the
world is an indication of the scope, but it does not explain the relation of corruption to
impunity. By lack of hard data I will have to rely on common sense and public secrets.
It has been said earlier: where anything can be bought or sold, justice will be for sale too.
The corruption in the law‐enforcement sector is so widespread that confidence in that
law‐enforcement has been reduced to virtually nil (UN 2003). Anyone who wants to
have justice, will have to buy it, which makes corruption to an endemic disease that
spreads further and further. The mechanism of the epidemic has already been described
by Pramoedya Ananta Tur in the fifties in his novel ʺKorupsiʺ, and it has widely
developed since. Prof. Dr. Baharuddin Lopa in his posthumously published anthology
makes the distinction between material corruption, which, quoting David M. Chalmers:
ʺ...disguised payment in the form of gifts, legal fees, employment, favours to relatives,
social influence, or any relationship that sacrifices the public interest and welfare, with or
without the implied payment of money is usually considered corrupt...ʺ on the one hand
and political corruption which ʺ....includes purchase of votes with money, promises of
office or special favours, coercion, intimidation, and interference with freedom of
election, the sale of legislative votes, administrative or judicial decision or governmental
appointment...ʺ and intellectual corruption, the give and take of knowledge, information
with certain (political, economic and other) interests as background on the other. As

The Scope of Impunity in Indonesia

119

Baharuddin Lopa argues, the corruption in the sector of law‐enforcement takes the form
of favours in the judicial procedure, and in certain administrative or judicial decisions.
He also stresses the point that the giver of the bribe is as guilty of corruption as the
receiving party. (Baharuddin Lopa 2001: 68‐71). Lopa wrote this article in 1996, before
the transition. In the same book an article is included, dated from just after the transition
in which he courageously pressed for bringing Soeharto and other high officials to court
for corruption (p. 111‐128). His case is a reminder that also the reverse of the epidemic
aspect of corruption is true: someone who is not corruptible is a severe risk for those
who are. His honesty cannot be bought, and he may uncover the truth. There is the
necessity to make such a person less dangerous, by implicating him in a corruption
affair, however small, or to deal with him efficaciously. With Lopa, making him
corruptible turned out to be impossible. The cause of his death in July 2001, three
weeks after he had been appointed Prosecutor‐General by then President
Abdurrahman Wahid, has never been resolved conclusively.
•
2.3.5

The vicious circle of culture

• A society does not show just one culture. I have briefly discussed here four
different cultures:


the culture of feudalism



the culture of violence,



the culture of fabrication and



the culture of corruption.
• I do not claim comprehensiveness, nor is it my ambition, being a foreigner, to
discuss from own experience how these attitudes influence society. I have grounded
much of this part on expressions by Indonesian resource persons.
• These cultures are by themselves self‐fulfilling and self‐supporting. But they also
support each other. As one of my resource persons said: ʺThe cultures of violence and
corruption fit into the feudalist attitude. It is to kill or be killed, it is the give and take
of the patronage systems.ʺ
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• Culture has not been allowed to be an issue in the public debate in Indonesia for
more than 30 years. Indonesians themselves should raise the subject of cultural
attitudes and how these influence, positively or negatively, their way of life. I
conclude here that each of them, separately and in conjunction with each other,
influence the occurrence of impunity, being important obstacles to the right to know,
the right to justice and the guarantee of non‐recurrence.
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Artidjo Alkostar: Dissenting opinions are important.

As a judge in the Supreme Court of Indonesia Mr Artidjo Alkostar used to have a little note on
the door of his office in the building of the Supreme Court, saying: ʺI do not receive persons who
want to discuss with me their caseʺ. Is the note still there? Mr Artidjo smiles broadly: ʺNo, this is
now policy for the whole Supreme Court, and the message is visible at the entrance.ʺ
Really a step forward, if compared to the legal chaos when he entered the Supreme Court, and
Tommy Soeharto, the son of the former President was found guilty of ordering the killing of a
judge of the Supreme Court who had had the guts to find him guilty of corruption. The more
surprising that the Supreme Court has just last week reduced Tommyʹs sentence from 15 to 10
years. ʺHard to explainʺ, says Artidjo. ʺSome of the output of the law‐enforcement in Indonesia
is not rational, not based on common sense.ʺ
Artidjo does not discuss concrete cases nor his colleagues at the Supreme Court, but ʺoften I have
to let my judgement be recorded as a dissenting opinion. That is also important, to have such
dissenting opinions, but it feels a bit solitary. Happily I have good contacts with people outside
the Supreme Court.ʺ He was the director of the legal aid office of LBH in Yogyakarta, and was
personally involved in local efforts for human rights. He was nominated for the Supreme Court by
NGOs, an opportunity that is being used only seldomly. Most nominations for new members
come from sitting members of the Supreme Court, so that refreshing attitudes within the Court is
a slow process.
ʺThe appreciation in this country of the value of justice is very low. Compare that to the other
countries where quite recently a transition of power has been realised with the peopleʹs trust in
their own law system. People here do not seem to be aware what the rule of law can bring about in
society, and what the impact is of the current lack of rule of law. We can see the lack of rule of law
in a number of realities, such as the corruption being part of the political system, the suspects of
human rights violations remaining free and not being prosecuted, the former president being set
free of the indictment of corruption and human rights violations because of his state of health, as
judged by his own doctor, not by an independent doctor. The investigation into the murder case of
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Munir is the indicator, the litmus test for the new president, to see whether he has enough
political will and political power to really change things.
The international context is not supporting a change. Asia still does not know regional human
rights mechanism, which in the case of Latin America and Europe has played a very important
role. The Regional Human Rights Courts of both mechanisms have helped the national
movements to gain momentum nationally and set norms and standards that were regionally
agreed.
The other possibility when speaking of impunity is that Indonesia will accede to the Rome Statute,
and becomes party to the International Criminal Court. That is for a very far future. But even
then, this will not have to do anything with our past of human rights violations, as accession can
only have a future impact.
The TRC has a difficult position vis‐à‐vis the human rights tribunals. Both will be used to solve
cases of human rights violations, but they will stand separate. The one aiming at justice, the other
at reconciliation. They do not complement each other.
I am afraid that the TRC will need very courageous members, who have the personal integrity to
decide independently. From cultural perspective that is not easy in this country. The Indonesian
culture, especially the Javanese culture ‐ and that is the dominant culture after 30 years of
deliberate policy of Soeharto ‐ is one of absolute power, either you kill or be killed. It is the give
and take of old patronage systems.ʺ

Interview, 13 July 2005
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International aspects of impunity in Indonesia

This chapter discusses the efforts from abroad to fight impunity in Indonesia.
Since the establishment of the United Nations in 1945, but the more so since the UN
World Conference in Vienna in 1993, the universal acceptance of human rights has been
the basis for efforts to strengthen human rights in foreign countries, as additional to
efforts relating to the implementation of human rights in peopleʹs own countries.
Everybodyʹs human rights are of concern to everybody else, or, as former High
Commissioner for Human Rights, Mary Robinson said: “We are all the custodians of
human rights” (Van der Heijden et al. 1998). The conflict of interference on behalf of
human rights, with the right (of a government) to sovereignty, has since been decided in
favour of the human rights. The argument that a government has the right to organise its
society along its own arbitrary lines is overruled by the universality of human rights,
and thus in the absolute sense no longer valid.
Impunity, being maintained by several mutually supporting circles, is hard to tackle by
domestic means only. In Indonesia for a long time international influence has not been
effective for improvement in the human rights performance. Indonesia was, and still is,
one of the Asian countries that claim to have a different, culturally enhanced concept of
human rights compared to Western countries. That is, its government did and to some
extent still does stress this culture relativist stance. The Indonesian people do not have
very different ideas of what their rights should be, from people in other continents. Still,
foreign efforts to pressurize the Indonesian government towards improvement of its
human rights performance, have often been frustrated by these government conceived
ʹAsian valuesʹ, and in the case of impunity the more so because impunity is not only
about facts, but also about values, cultural attitudes and traditions. So it was during the
Suharto era, and so it still is, four presidents later.
If a radical change in government has taken place, a new regime can distance itself from
the former one, and take appropriate measures. But in many cases the change is less
abrupt, and the circles keep supporting each other. Transition periods are very
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susceptible to the influence of new leaders emerging from old times, and their
standpoint is difficult to assess. Do they really aim at democratic change, or do they aim
at saving their own skin? In the fight against impunity, especially when the power, the
laws and the attitudes seem to support its continuation, effective international
interference is necessary. In the case of Indonesia the effects of international
interventions have been doubtful to say the least, but also the intentions and the political
will can be questioned.

2.4.1

Multilateral international human rights systems

For many years pressure from the United Nations international human rights system has
not been very effective in the struggle against impunity in Indonesia. This was due to the
Indonesian attitude of not wanting to comply with and not accepting any interference,
but also to the kind of measures taken by the UN, which point also at a lack of
motivation to really intervene.
As regards Indonesia’s commitment to international standards, during the New Order it
was only party to the UN Convention on the Elimination of all Forms of Discrimination
against Women (CEDAW, ratification in 1984) and the UN Convention of the Rights of
the Child (CRC, ratification in 1990). In 1998 followed ratification of the Convention
against Torture (CAT) and in 1999 the Convention on the Elimination of racial
Discrimination (CERD). The quasi‐judicial reporting procedures have scarcely been
implemented, and before the change of power in 1998 impunity was not one of the issues
discussed in the recommendations of the treaty bodies. In the Conclusions and
Recommendations of CAT (UN 2001a: para 8a), impunity is mentioned with special
reference to senior military, police and state officials. There is no response known by the
Indonesian Government on the CAT‐conclusions. Not any of its recommendations (UN
2001a: para 10a‐q) has been included in the Human Rights National Action Plan to be
implemented (Keppres 40/2004).
The human rights situation in Indonesia has hardly been discussed in the political forum
of the UN Commission on Human Rights (UNCHR) during the period of continuing and
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structural human rights violations, but only after the occupation of East Timor this
became a yearly returning issue in 1975. The resulting resolutions by the UNCHR,
however, have been brushed aside by the Indonesian government and their effectiveness
was overshadowed by political arguments and diminishing numbers of supporters of
those resolutions. The recommendations of these resolutions have never been
implemented. The East Timor issue could be discussed because of the international
aspects of the Indonesian occupation, while the human rights violations against those
suspected of involvement in the so‐called coup attempt of 1965 had no place in the
UNCHR. The same goes for later human rights violations, such as the Malari affair
(1974), the Tanjung Priok massacre (1984) or the war in Aceh since 1989.
More effective were UN initiatives by Special Rapporteurs (1991: on Torture, Kooijmans;
1994: on Extrajudicial Executions, Waly Ndiaye; 2003: on the Independence of Justice,
Cumaraswamy). Especially the 1994 report on the Santa Cruz massacre was very clear
about all aspects of impunity (UN 1994), and stated that there was reason to believe that
the massacre was a planned military operation (UN 1994: para 48d). The
recommendations, however, have never been given attention to; the Indonesian
Government has never accepted the report, and the UN left it at that. Still, in general the
main objectives of UN initiatives were not aimed at fighting impunity. The report of the
Special Rapporteur on the Independence of the Judiciary (UN 2003) is more aimed at the
related issue of corruption than at impunity. It would also be much more effective if
foreign governments committed themselves to make these recommendations issues for
discussion in their bilateral diplomatic relations.
Lacking in the approach of the UN towards impunity is a common objective, as well as a
common strategy, be it in the form of a declaration or a convention against impunity or
in systematic naming and shaming. Hardly any foreign government has ever wanted to
go so far as to really bring to justice a sitting government, especially not if that
government has a strategically important role in the region, such as Indonesia was in the
70s and 80s. Conversely, no government will ever accede to an international treaty that
inherently will undermine its existence, and the problem is that the continuation of
impunity is a necessity for those governments to remain in power. So an initiative to

126

Martha Meijer

draft a new instrument against impunity is not very well liked, but also the accession to
such an instrument by relevant governments will be next to nil. An initiative of
systematic naming and shaming will also be bound to fail, considering the fate of the
many country resolutions in the UNCHR that are either negotiated until too weak to
address the problem, or tackled by a no action motion. The only feasible option open is
that impunity becomes a thematic issue with a special rapporteur. It should then be a
competency of this rapporteur to investigate situations of impunity at the request of local
human rights organisations, in order to prevent political games. The recommendations
of the reports of this Special Rapporteur should be included in diplomatic relations.
The history of the Set of Principles, which in fact only deals with changes in a period of
transition, and not with changes during more or less the same government and power
relations, shows that politically speaking it could only be analysed in the context of best
practices, so as not to point at possible culprits. It shows how sensitive and problematic
the fight against impunity is in the international community. In comparison, the Rome
Statute is more easily acceptable, because it does not for those States that accede,
challenge the government itself. The ICC can handle incidents of impunity, not a system
of impunity. In the case of Indonesia, however, ratification of the Rome Statute is at best
still very far away.
Lacking also is a regional human rights mechanism that has been so important in dealing
with human rights violations and impunity in Latin America. It is quite obvious from the
Latin American example that a regional discussion has more impact than the global
attendance in the UN, which often is being influenced by perceived unfair arguments.
Moreover an Asian human rights mechanism ‐ if feasible ‐ would respond to the claims
of so‐called Asian values of several governments. Without acknowledging a difference in
human rights concepts with Asian and with Western values, it will be a stronger
mechanism if agreed by Asian governments, as long as it does not result in a lower level
of protection than the UN

system. The Association of South East Asian Countries

(ASEAN) up till now has not shown initiative in this respect, nor seems the Asia Europe
Meeting (ASEM) the proper forum. There is an Asian Human Rights Charter, agreed by
Asian NGOs in 1993, but it has stuck in the non‐governmental level since then.
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The international human rights system includes the sanction systems of the International
Labour Organisation (ILO). Although the ILO has been effective in forcing the
Indonesian Government to make a program of releases of tens of thousands of prisoners
because of the multiple violation of Convention 29 (on forced labour) this sanction has of
course not been workable in relation to impunity.

2.4.2

International jurisdiction to punish individuals

In the period under discussion the concept of international jurisdiction has been
widened considerably. In this paragraph I discuss the opportunities of international
jurisdiction that have (not) resulted in effective prosecution of perpetrators. The
possibilities of international jurisdiction as to human rights violations in Indonesia, need
to be limited in a number of ways. First, international jurisdiction can only take place in
those cases where the domestic law enforcement has failed to deal effectively with past
human rights violations. For that to happen, the process of identification of violations
and perpetrators, and the failure of the state must be clear. Because of the slow progress
of the Ad Hoc Human Rights Tribunals and the Truth and Reconciliation Commission,
there seems to be a policy of slackening an already lagging process.
Moreover, the Indonesian leadership, not having ratified the Rome Statute on the
International Criminal Court, is for the time being not willing to have itself scrutinized
by the ICC or any internationally flavoured tribunal. The Human Rights National Action
Plan 2004‐2009 states that preparation of ratification of the Rome Statute is planned for
2008 (Keppres 40/2004), but it will probably be postponed, considering that the
ratification of the ICCPR and ICESCR have been in preparation since 1998, and still are
planned for 2004, at the time of writing without any visible result.
In the case of the Santa Cruz Massacre in November 1991, Indonesia itself in response to
international concern set up an investigative commission, which carried out an
investigation in a very unprofessional way and concluded that no individuals or
institutions could be held responsible for the massacre. The credibility of this
investigation was later questioned by the report of the UN Special Rapporteur on
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Extrajudicial Executions (UN 1994), who suggested that the shooting had been planned.
However, the investigation was not repeated and those responsible have never been
identified. ʺNo hard evidence (...) has emerged.ʺ (Glasius 1999: 247). The Indonesian
policy of would‐be investigations fits into the culture of fabrication discussed above. But
at the same time it can be argued that the UN should better monitor to what extent its
recommendations go unheeded and act accordingly.
The lack of adequate response to the human rights violations that occurred in East Timor
in 1999 is another example of how the investigation and prosecution of perpetrators has
been frustrated by political and legal detours. Two Special Panels on Serious Crimes
were established within the Dili Court by UNTAET, the UN Transitional Administration
in East Timor, which ‐ out of nearly 100 indictments, involving nearly 400 individuals ‐
handed down 76 convictions, 2 acquittals, 2 cases inadmissible and 21 cases still pending
(early 2005). By May 2005 the process by UNTAET had to be concluded based on a UN
Security Council Decision, disregarding how far the process was underway.
The Ad Hoc Tribunal on East Timor, based in Indonesia, failed to achieve accountability
for crimes against humanity committed in East Timor in 1999 (State Department 2005a).
In comparison to the Special Panels, the Ad Hoc Tribunals considered 18 cases, of which
12 were acquitted. The six who were found guilty were sentenced to between three and
10 yearsʹ imprisonment. Major General Adam Damiri, who is the highest ranking
military officer to have been brought to trial, was sentenced to three yearsʹ
imprisonment. As with the other five who have been convicted, he remained free
pending the outcome of his appeal. (AI 2003d). In appeal only one conviction was
retained.
The ultimate judgement as to the failure of the Indonesian Ad Hoc Human Rights
Tribunals on East Timor is laid down by the UN Commission of Experts that has
reviewed the Ad Hoc Human Rights Tribunals (UN 2005c). The 160 pages report has
concluded that it ʺfinds that the judicial process before the Ad Hoc Court was not
effective in delivering justice for the victims of serious violations of human rights and the
people of Timor‐Leste. The failure to investigate and prosecute the defendants in a
credible manner has not achieved accountability of those who bear the greatest
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responsibility for serious violations. Many aspects of the ad hoc judicial process reveal
scant respect for or conformity to relevant international standards.ʺ (UN 2005c:
summary, para 19). The Commission of Experts recommends that the trials be reviewed
by the Indonesian law enforcement institutions with additionally considering all those
indicted by the Special Panels (which were discontinued in May 2005 in pursuance to a
UN Security Council resolution), or if this is not carried out within 6 months, that an
international tribunal is established by the Security Council. As in the meantime even the
government of East Timor is not in favour of implementing universal jurisdiction of the
1999 crimes, there again seems to be a deadlock situation. Thus East Timor has become
the living example of internationally and domestically supported impunity. Human
rights organisations from East Timor, Indonesia and internationally operating ones keep
pressurizing for due process, but with the political will absent with all parties, their
chances are slim.
In other cases international jurisprudence has been enforced by a coalition of foreign
governmental and non‐governmental institutions, the main example being that of the
former Chilean President Pinochet. This case shows that if the political will is sufficient,
perpetrators can be put into a kind of ʺquarantaineʺ, a domestic detention with an
impossibility to travel abroad. The limitations that have been posed upon those indicted
by the International Tribunal on Former Yugoslavia (ITFY), may have had some result in
the sense that those perpetrators tend to consider reporting themselves more seriously
than others. Universal jurisdiction with different links between the perpetrator and the
country

involved,

is

being

discussed

in

Belgium,

Germany,

and

Canada

(http://www.globalpolicy.org/intljustice/universal/univindex.htm). PBHI has announced
to initiate an effort in this respect in relation to the indictees of the 1999 East Timor
human rights violations.

2.4.3

Bilateral relations

Several countries have been in a position to exert pressure on the Indonesian
Government to improve its human rights performance and to discontinue impunity.
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Glasius (1999) selected a number of foreign governments and analysed their
interventions. Although in a number of cases pressure has been used to decrease or even
stop violations, with different results, these efforts ‐ as far as we know ‐ have never been
directed against impunity as such. Here transparency is an additional problem; many
diplomatic interventions tend not to be publicized in order to be effective. But judging
on what we do know, in a number of cases, foreign countries have not made timely,
committed and precise public statements that were sufficiently pressurizing for the
discontinuation of the violations and the consequent impunity. In this paragraph I
discuss a number of obvious white spots in this respect and possible causes.
There has never been international condemnation of the murders against the alleged
communists in 1965‐66, their arbitrary detention and torture. Only after 1970, starting
with the Dutch governmental and non‐governmental initiatives, arising from the Dutch
Queenʹs visit to Indonesia in 1971, foreign interventions have been carried out on behalf
of the thousands of political prisoners, followed in 1974 by the British and Australian
governments and in 1975 by the US (Glasius 1999: 42‐43). By that time the hundreds of
thousands of murders had already become accepted as history for a decade. The idea
that the numerous murders of alleged communists aimed at saving Indonesia from a
communist take‐over, must have been decisive in the lack of outcry from abroad (Van
den Berg 2001: 219) . This silence must to a large extent have supported the impunity in
relation to the murders. In this case important as to the failure of international
interventions against impunity was also the lack of agreement and commitment among
the different foreign actors.
Having no legal (UN‐derived) basis to condemn impunity as such, foreign governments
have never made it a common goal to address it on principle. If these cases of impunity
were condemned, it would implicate a condemnation of the complete Suharto c.s.
leadership of Indonesia, and of the legitimacy of its holding power over the country.
That could not ever be a goal by foreign governments that needed the Suharto regime in
a geo‐political sense.
While the occupation of East Timor, the guerrilla warfare, the forced dislocations, and
ensuing hunger and epidemics took about 200,000 lives in the late 70s and early 80s
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(Glasius 1999: 235), it took years before any public or non‐governmental concern was
heard from abroad, but acting on this concern was qualified by political considerations
(again a country had been saved from communist influence), and no investigation was
ever undertaken.
When in September 1999 under the eyes of the UN chaos broke out again in East Timor,
after the referendum had resulted in a massive vote for independence, the hard facts
about the militia groups were already available (AI 1999a), six months before the
violence came to its summit. Preventive international action would have been possible if
international pressure had been exerted in relation to the perpetrators and those
responsible within the army. It must be concluded that the consistent lack of bilateral
interventions against impunity in Indonesia has at least been interpreted by the
Indonesian government as condonation or silent approval.
On the other hand, bilateral relations have in the past been used to stimulate a lively civil
society, which indirectly and in the long run helps terminating impunity. Although the
Suharto administration tried to make the foreign funding impossible by the 1986 Law on
Civil Society Organisations (Organisasi Masyarakat, Ormas), at least until 1992 the
existence of an organisation like the Lembaga Batuan Hukum (Institute for Legal Aid,
LBH) was supported, financially as well as morally. Internal problems within LBH have
resulted in the establishment of other domestic human rights organisations that have
tried to strengthen efforts for justice, but they often received threats in their daily work.
Their foreign funding guaranteed only to a certain extent the continuity of their work
and this situation has not altered since 1998. In 2005 two NGOs in Central Sulawesi
received

a

threatening

bomb

attack

on

their

offices

(cf.

http://www.walhi.or.id/kampanye/psda/050429_bomdnteror_ps/ ). A similar important
effort compared to funding human rights organisations, according to many of my
resource persons, would be the financial support for an independent, critical historic
documentation centre, and international co‐operation by historians.
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Conditionality

In the past foreign donor countries have tried to link conditions of improved human
rights performance to granting their development funding or special privileges. Foreign
governments have tried to use this leverage in their inter‐governmental relationships;
but the results have been debateable. First it underlines the unequal power relationship
between a ʺrichʺ and a ʺpoorʺ country, and it links this inequality to human rights.
Second, it is an invitation to window dressing measures. Third, it gives relatively less
attention to human rights violations in ʺrichʺ countries and as such it is considered to be
hypocritical, applying double standards and not as genuine human rights interventions.
In the period since 1966 a structural dialogue has been set up under the chairmanship of
the Dutch Government, to assess and discuss the needs for grants, loans and trade
preferences for Indonesia’s development process, the International Governmental Group
on Indonesia or IGGI. This forum has been very reluctant in discussing human rights
issues, let alone impunity as such. That was the time that development was conceived in
economic terminology only and one did not yet imagine something like a rights‐based
approach to development or the interdependence of freedoms and development (Sen,
[nazoeken]).
In some cases a too fierce use of conditionality also has proven to be counterproductive,
when the recipient government finds the conditions unacceptable, and discontinues the
relationship as a whole. This happened in 1992 when Indonesia refused to accept Dutch
aid after the Dutch government had criticised the violence during the Santa Cruz
massacre. According to Baehr et al. (Baehr et al. 1995: 81) the over‐reacting response by
the Indonesian government was mainly due to the post‐colonial tensions from the part of
the Dutch and perceived Dutch ʺpaternalismʺ at the Indonesian side, skilfully exploited
by the Indonesian government. The article stresses as weaknesses the solistic approach of
the Dutch and lack of preparation and consultation with other donor countries. Finally,
also the small amount of aid involved and its replacement by Japanese aid triggered the
Indonesian government to choose for a dramatic move of termination, whereby all
Dutch development workers were expelled. The result was a complete loss of influence
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by the Dutch on the Indonesian human rights situation, and strong domestic support for
Suharto for this ʺGo to hell with your aidʺ attitude.
Although this response by Indonesia was difficult to predict, a forward looking human
rights impact assessment might have resulted in more effective action. As to the current
situation of impunity in Indonesia, conditionality can only become an important
instrument if the positive or negative results are assessed beforehand. In some cases, the
linking of diplomatic or developmental efforts to a kind of ʺquarantaineʺ for perpetrators
should be developed further and analysed with relation to its implications in the sphere
of international law and of the presumption of innocence.
There is also a positive conditionality, which departs from the idea that a human rights
situation can be improved by positive measures, such as, in the case of impunity,
support for human rights organisations and support for a historic documentation centre.
The positive conditionality is often not acceptable to the national government. When in
1992 Suharto terminated the development co‐operation relationship with the
Netherlands, it was suggested that thus the termination of the Dutch funding to the
Lembaga Bantuan Hukum (LBH) was an additional advantage for the regime.
Positive conditionality could in theory also be used for reparation and redress for
victims. Although not many victims press for what is called ʺharga masʺ (“the golden
prize”: reimbursement of all damage they have experienced) the efforts to achieve
reparation may very well be a costly undertaking. Here is a dilemma that needs
thorough discussion among donor countries and international financial institutions,
because Indonesia, needing aid for development of social and economic perspectives of
Indonesians in general, will not have additional funding available to be allocated to a
reparation fund. It is questionable whether foreign governments may use this
conditioning when allocating development funds. The International Monetary Fund
(IMF), World Bank and Asian Development Bank (ADB) may also decide that other
goals are to be preferred, so that the foreign governments have to make up their own
minds.
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2.4.5

International factors in conclusion

A climate of impunity cannot be changed by international interventions; change has to
be achieved by domestic measures, rooted in society. But international interventions may
be necessary as addition and can be supportive of change if they come at the right time
in the domestic process. In the past the time was not right, and many efforts have been
ineffective. Examples are the initiatives around the Santa Cruz massacre in 1991, esp. the
UN Special Rapporteurʹs Report of 1994, and the lack of preventive action on available
information about militia groups in East Timor in 1999. From 1998 onwards the times
have slowly changed and initiatives, if used carefully and deliberately, may support this
change or even accelerate it. The following channeling of interventions is to be
considered:


the international human rights systems,



ratification by Indonesia of human rights conventions,



international jurisprudence,



bilateral relations between governments,



conditionality.

Interventions should always be considered carefully as they may be counterproductive.
A forward looking human rights impact assessment is an instrument for this
consideration.
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Poengky Indarti: We need a shared objective

ʺThe most important problem with impunity is the system of feudal attitudes. We from Imparsial
try to analyse this system. Those who are your superiors should not be criticised, is the common
attitude. It is not just Javanese feudalism, but also the remnants of indirect rule that still go with
it, like in colonial times, and the interest of the group. You want to belong to the group that is on
top. During the Soeharto era it went a step further: the perpetrators were and still are being
considered the heroes, and those in power themselves keep the story like that, or even manipulate
history so that this is what everybody thinks. From a cultural point of view it is difficult to
acknowledge that leaders can be wrong and if so, should be punished.
The new middleclass is not anymore living an this feudal situation, it is better educated and more
critical. But they also have more to loose, so still they do not change the feudal relationship, and
that is caused by their focus on self‐interest, on the status quo and their groupʹs awareness.
The poor people need so much energy to keep alive that they have no possibility to strive for social
change. Both situations have been worsened by the economic crisis.
What we need is a common vision, a shared objective for the future. By taking the status quo as
the main paradigm, we will not be able to imagine a new objective for society. Those in power need
to be controlled, but the control is lacking. In fact the police is the institution that supports
impunity. The judiciary is corrupt to the marrow, and we as society are too tolerant.
The TRC has been created, like the human rights tribunals, with the perspective of securing the
status quo. The objective is harmony, rather than creating new, commonly agreed conditions out
of lessons from the past. Thus it will not be a solution to the tensions between the victims and the
perpetrators. The victims are obliged to forgive in order to get rehabilitation. That will lead to
ʺblank amnestiesʺ. Our situation and context is different from South Africa and we cannot just
translate their TRC effort, be it successful or not.
Organisations of victims have criticised the TRC for its focus on amnesty for the perpetrators
rather than focus on truth and justice, leading to rehabilitation of the victims.
And then the selection of members. From the more than 1100 candidates a great many come from
the military; and although pensioned they will have a certain frame of mind. And who knows, also
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in this selection process, candidates will pay to be elected, in order to be paid later by those who
want amnesty?
The control mechanisms in this country are still insufficient. In this country the police cannot
arrest a military for a crime. The police is called the younger brother (saudara muda) and the
military the elder brother (saudara tua, just as in colonial times the relation between the Dutch
and the Indonesian leaders. And if military suspects are held accountable, the higher ranks will
only be facing a military court, and there again the groupʹs interest will overrule the general
interest of doing justice.ʺ

Interview, 13 July 2005
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The objectives for change

In this chapter my aim is to formulate objectives for change, for the future; to imagine a
situation where impunity is impossible and to identify the issues that are necessary to
change in order to arrive at such conditions. Here it is necessary to let go of reality (ʺdas
Seinʺ) and to dream of the future (ʺdas Sollenʺ). In order to prevent that this objective
from becoming a Gordian knot again, I have made extensive use of the research by Prof.
D. Orentlicher, who is the special Independent Expert appointed by the UN Commission
on Human Rights (UNCHR). She has updated the Set of Principles to combat impunity
that was compiled by Prof. L. Joinet in 1996 and which has been adopted by the UNCHR
in 1997 (Joinet 1996, 1997, Orentlicher 2004, 2005a, 2005b). Her research is divided into
three documents: The report on best practices (2004), the explanation to the updated
Principles (2005) and the Set of Principles itself (2005a). The Set of Principles is annexed
as Annex 3.
The analysis of Orentlicher is a pragmatic one and inevitably departs from her mandate
that in one way or the other and to the extent as politically feasible, the occurrence of
impunity in a country should be addressed, redressed and prevented. As pointed out by
PBHI, in her analysis of best practices (Orentlicher 2004), she does comply with this
political context of her mandate, which is not to analyse the factors that keep supporting
impunity, and thus it lacks a thorough problem analysis. The different conditions of
Truth and Reconciliation Committees alone do not sufficiently address the guarantee of
non‐recurrence. That gap needs filling in.
I formulate the objectives for change in the case of Indonesia in positive terms, as if the
change has already taken place and the future is already there.

3.1

The overall objective

The overall objective of combatting impunity is the ultimate absence of the possibility of
impunity. Mechanisms are in place to make impunity impossible. Human rights
violations and cases of unprofessional law‐enforcement may still happen, by accidental
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human failure and incidental abuse of power, but there is a balance of power, so that
competent authorities address breaches in a way the fulfils the rights of the victims and
society. Society is organised in such a way that the rule of law prevails over power, and
that the citizens value that rule of law.

3.2

The right to know

In a society where impunity is impossible, the right to know the truth has been made
fully operational. The facts of history are shared among the different groups in society
and have been dealt with in the perspective of the victims, the perpetrators and society at
large.
The Principles 1‐5 depart from the situation that the transition is underway, while our
objective is that it has already been concluded in a satisfactory way.
Orentlicher argues that argument that the failure of the state to fulfil the right to know, is
to be considered as a violation in itself, derives from different international
jurisprudence, and that thus the right to know can be invoked on the same grounds
(Orentlicher 2005: para 17). This process leads to a situation in which the right to know is
respected and protected and can be fulfilled.
However, it may be far‐reaching to speak about one truth. The truth is a very wide and
subjective concept. Orentlicher narrows it down in three perspectives: first, it concerns
the right for a society to know its history concerning the perpetration of heinous crimes
and about the circumstances and reasons that led to them. Second, it concerns the duty
of the State to bring those facts in the public sphere and the ability of the State to
preserve that memory, and third, there is the victimʹs and/or his/her relativesʹ right to
know what happened to the person in question. The truth can be the object of public
debate, and if such public debate is carried out in open discussions, a concept of truth
can develop, based on shared historic facts. It may be unrealistic to assume that once a
completely common truth will be accepted by everyone in society. It would even be
unwanted to have such a unity of opinion. However, the effort to discuss the different
opinions of what is regarded the truth, is important to come to integrated and calibrated
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perspectives, to a shared memory. In what follows I will use the less ambitious term of
ʺthe right to knowʺ.
Orentlicher thus divides the operationalization of the right to know into three (Principle
2‐5):


the collective right of the citizens, of society to know its history.



the duty of the State to preserve memory and establish archives.



the individual right to know the victimʹs fate.

As an actor in the implementation of this right, Joinet (1997) proposed the establishment
of a ʺCommission of Inquiryʺ, while Orentlicher adapts the terminology to the more
current ʺTruth Commissionʺ. The points of departure are different (to make inquiries
versus to reveal the truth) but in the end they have the same role in a society in
transition. The Principles 6‐13 set a number of criteria for such commissions.
The Terms of Reference for such a commission on the one hand should be discussed with
civil society, but on the other hand should be clear and consistent with the principle that
the commission is not intended to act as substitute for the civil, administrative or
criminal courts (Principle 6‐8). These two requirements may well be incompatible on
grounds of power relations carried over from the former era, feudal attitudes, decades
long propaganda, and fear for social unrest. Preference will in that case be given to the
latter criterion, i.c. that the commission should not act as a replacement of courts
procedures.
The requirement of impartiality and competence in relation to gender is important.
However, the gender ratio as mentioned by Principle 7 (an adequate representation of
women) is not enough. Many traditional attitudes are also fostered by women
themselves. Preference will be given to persons of whichever sex, who are genuinely
practicing equality in acting and thinking.
The witness protection, the guarantees for voluntariness to testify and the handling of
requests for confidentiality (Principle 10) is extended to the regional offices of the
commission, that are set up in all districts of the country. An intensive training for the
staff of these offices is performed, with the aim that those who are most directly in
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contact with victims and witnesses, are really able to operate from the attitudes of
confidence building and protection of the victims.
Publicizing the commissions reports requires a higher frequency than just the final
report, depending also on the period that the commission will take to conclude its tasks.
Three or six monthly bulletins are a way to keep the citizens informed and motivated.
Moreover, it is a way to keep the commission on a high level of activity and
accountability.
Principles 14‐18 set the criteria for preserving memory. National archives, documenting
the past as well as building a critical historical scientific discipline are important. After
decades of falsification a pro‐active attitude towards critically examine the facts of recent
history is to be developed. Rewriting history does not exclude that another history, but
still a false one is the result, and therefore the term ʺcorrecting the historyʺ is perhaps
more appropriate. A historic documentation centre is a first condition to meet the right
to know, but development of historic research in a critical and independent manner is as
necessary. This objective of a shared history is also to be realised by the school curricula
and out of school education, such as musea.
Principle 15 stresses access to these archives for groups like victims, perpetrators and ʺin
the interest of historical researchʺ. With modern technology but also in principle without
these facilities, these archives should be accessible to anyone, while still protecting the
rights of perpetrators as to the presumption of innocence and privacy.

3.3

The right to justice

In a society where impunity cannot exist, conversely all human rights violations are
addressed by judicial procedures. In order to be able to realise that, the State undertakes
prompt, thorough, independent and impartial investigations by its own initiative, and
takes appropriate measures with respect to the perpetrators (Principle 19). Apart from
that Stateʹs duty and competence, victims and their next of kin have the possibility to
start private procedures in order to fulfil their need for justice and to respect and protect
the right to justice in general. Moreover, the Principles 20‐30 set detailed criteria for
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restrictions to the administration of the law, which are acceptable, and which are not,
and thus limit the application of amnesty, official immunity etc. as well as agree on the
relation to international jurisdiction.
Like the concept of truth, the concept of justice is a personal consideration, subject to
personal feelings and based on personal experience. There will be a more shared feeling
of justice if this also is discussed in the public space. Considering the period of time that
in countries in Latin America citizens, with a much more direct attitude than would be
possible in Indonesia, have already been debating what in fact is justice ‐ now more than
twenty years ‐ , it is difficult to assess how long that will take in a country like Indonesia.
But each case that is debated in the public space will be a step forward in formulating
what is the need for justice.
This debate also refers to responsibilities for human rights violations in the field, and
responsibilities in the hierarchy, indirect responsibilities for civilian militia groups,
crimes by commission and crimes by omission, the background and political motives
behind the crimes, the tradition of feudal attitudes and that of ʺblaming the victimʺ,
especially in gender related crimes, and the wider political context such as the role of the
army in society and its economic position. It requires disengaging oneself from decades
long propaganda and historical falsification.
Looking at the examples of Latin America, it is important that a regional human rights
mechanism is put in place that monitors and intervenes if citizens cannot have their right
to justice fulfilled by domestic procedures. The so called ʺAsian valuesʺ in relation to
human rights can best be addressed by fellow Asians in a regional mechanism. The
culture‐relativist opinions of certain Asian governments will then meet with other Asian
standpoints that have already shown their strength by establishing and sustaining its
own human rights movement.
Retro‐activity implies defining a crime and making it punishable with retro‐active effect.
In human rights cases in a period of transition, often the violations are explicitly
excluded from the concept of non‐retro‐activity. In Principle 23 it is stated that
prescription (lapse of a period of time that makes a crime not punishable any more)
ʺshall not apply to crimes under international law that are by their nature
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inprescriptibleʺ. That makes these crimes also inappropriate for the principle of non‐
retro‐activity.

3.4

The right to reparation

Several terms are being used for the same idea, but with different perspectives:
reparation, redress, remedy, restitution, rehabilitation, compensation. The Principles
(Orentlicher 2005a) use the term of reparation but it is not defined. Van Boven and
Bassiouni in the Set of Principles and Guidelines on the Right to a Remedy and
reparation (UN 2005d) use the terms remedy and reparation. In that document remedy is
divided in three aspects: access to justice, reparation for harm suffered and access to
factual information. The access to information and to justice in this Set of principles have
an overlap with the right to know and the right to justice in the Set of Orentlicher as
discussed above. As to reparation Orentlicher refers to this Set of Principles and
Guidelines. It spells out the different meanings as follows:
Restitution should, whenever possible, restore the victim to the original situation before
the gross violations of international human rights law or serious violations of
international humanitarian law occurred.

Restitution includes, as appropriate:

restoration of liberty, enjoyment of human rights, identity, family life and citizenship,
return to one’s place of residence, restoration of employment and return of property.
Compensation should be provided for any economically assessable damage, as
appropriate and proportional to the gravity of the violation and the circumstances of
each case, resulting from gross violations of international human rights law and serious
violations of international humanitarian law, such as:
(a)

Physical or mental harm;

(b)

Lost opportunities, including employment, education and social benefits;

(c)

Material damages and loss of earnings, including loss of earning potential;

(d)

Moral damage;

(e)

Costs required for legal or expert assistance, medicine and medical

services, and psychological and social services.
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Rehabilitation should include medical and psychological care as well as legal and social
services.
Satisfaction should include, where applicable, any or all of the following:
(a)

Effective measures aimed at the cessation of continuing violations;

(b)

Verification of the facts and full and public disclosure of the truth to the

extent that such disclosure does not cause further harm or threaten the safety and
interests of the victim, the victim’s relatives, witnesses, or persons who have intervened
to assist the victim or prevent the occurrence of further violations;
(c)

The search for the whereabouts of the disappeared, for the identities of the

children abducted, and for the bodies of those killed, and assistance in the recovery,
identification and reburial of the bodies in accordance with the expressed or presumed
wish of the victims, or the cultural practices of the families and communities;
(d)

An official declaration or a judicial decision restoring the dignity, the

reputation and the rights of the victim and of persons closely connected with the victim;
(e)

Public apology, including acknowledgement of the facts and acceptance of

responsibility;
(f)

Judicial and administrative sanctions against persons liable for the

violations;
(g)

Commemorations and tributes to the victims;

(h)

Inclusion of an accurate account of the violations that occurred in

international human rights law and international humanitarian law training and in
educational material at all levels. (UN 2005d: para 19‐22)
Roughly it means that restitution refers to legal restoration of the situation before the
victim suffered the human rights violation, compensation means economic reparation,
rehabilitation refers to health, legal and social circumstances and satisfaction to moral
and emotional aspects, whereas redress and reparation are the more general terms.
This redress and reparation can be procured by the State or by the perpetrator involved,
and includes the different kinds of reparation (UN 2004: principle 16‐23). Special
attention should be given to the choice between collective reparation and individual
reparation. Special attention should also be given to the harm, discrimination and lost
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opportunities of women, who were harassed in many cases only because of the
suspicions against their husbands, fathers and sons.

3.5

The guarantees of non‐recurrence

The guarantees of non‐recurrence have a much wider and more structural target group
than reparation, namely not only the victims, but society as a whole. The guarantees of
non‐recurrence are not just guarantees for those who have become victims in the past,
but refer to protection and security for everybody against human rights violations.
Therefore I keep this objective separate from the former.
Institutional reforms are necessary so that the former lack of respect for human rights,
controlling mechanisms and accountability is prevented in the future. Apart from the
rule of law and the repeal of laws that facilitate impunity, the role of the military vis‐a‐
vis the civilian executive power is subordinate (Principles 35‐36). This implies change in
rules and regulations as well as in attitudes and tradition. Militia groups are disbanded
and their members also be held accountable. Arms control will prevent their
resurrection.
In general the guarantee of non‐recurrence can be formulated positively as soon as the
past has been dealt with, and then it will be formulated as ʺlaw enforcement according to
international standards of the rule of law and accountability of all state institutions to the
representatives of the peopleʺ.
It needs to be considered whether guarantees of non‐recurrence of human rights
violations are the same as guarantees of non‐recurrence of impunity. The Preamble of the
Set of Principles notes that the occurrence of human rights violations can never be
absolutely excluded (Orentlicher 2005a) and quite automatically considers that effective
measures to combat impunity are a duty of every State. In my opinion the prevention of
impunity is a conditio sine qua non for the prevention of human rights violations and as
such needs wider measures in society.
The Set of Principles leaves a number of important areas open that should be addressed,
as to non‐recurrence of impunity. Briefly this concerns the existence of political will, the

146

Martha Meijer

removal of cultural obstacles, and the acceptance of international pressure to terminate
current and prevent future impunity. In addressing the guarantees of non‐recurrence,
attention will have to be given to cultural and social aspects of impunity and to the ways
to change these attitudes.
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Mufti Makaarim: Gus Dur let Suharto go free

ʺAs KontraS is an organization that works against disappearances, we are more than others
occupied with the causes of impunity. Because this form of human rights violation aims at the
disappearance of the victim, and if there is no victim, there is no crime, and if there is no crime,
there is no perpetrator, so there is no punishment at all.
The causes of impunity are like knotted together and since the era of reformasi began, this has not
changed yet. One point is the supremacy of the State over the rule of law. It protects the State as
the actor in human rights violations. Three groups in the State Executive protect each other: the
military, the civil bureaucracy in the administration and the civil politicians in the parliament. In
virtually all cases in which impunity is involved, some state agency is involved, up to the most
democratic president we had, for Gus Dur let Soeharto go free based on doubtful reasons that his
health situation made him not fit for trial.
There are two strategies to fight impunity, one is realistic, the other is strategic. The realistic road
draws its lessons from other countries where democracy needed ages to grow. The process is long
and tiresome, and there is not just one answer, but many little steps, many partial strategies that
go forward. It is important to prevent that the little steps are going backwards, so we analyse each
step as to its direction, and not so much as to its priority. This strategy is quite reactive.
The other way is more strategic: identify which measures will more successfully throw up
obstacles for the continuation of impunity, and build those blocking obstacles at the essential
points that are most strategic in the big knot of causes. This strategy is more pro‐active and
analytical.
In both strategies, at this moment, the fighting of corruption is most important, and the synergy
of the two strategies might build up sufficient momentum. But the analysis of the corruption in
the judiciary as well as in the legislative, are gloomy. And they support each other. The Supreme
Court has dozens of vacancies, although it has a backlog of thousands of cases, so its control over
the judiciary will be insufficient. The DPR as a whole has as a policy that the control mechanisms
are not transparent. The new Judicial Commission that has to oversee the judicial system, is
established with a hidden agenda comparable to the Komnas HAM in the 90s: to pay lip‐service to

148

Martha Meijer

legal reform, but to not really have power, nor to have members who have any courage and
backbone. This kind of hidden agenda is suspected in many of the DPR measures.
With the TRC it is the same. KontraS of course is not opposed to the concept of a TRC, being an
organization with the victimʹs perspective in the forefront. But the conditions of the TRC will not
support the victimʹs perspective. We would support a change of the law in this respect, so that the
TRC will be accountable to the victims, and not be a measure instead of the ad hoc human rights
tribunals, but additional. Now the TRC is a commission for immunity, not against impunity.
The perspective of the perpetrators can be seen from the fact that in the law all terminology is
being defined, except for who is the perpetrator. Is it the person who carried out the abuse, or is it
also the person who was responsible for ordering the abuse, and to what extent of detail or overall
power are those responsible really held responsible?
A future protection of witnesses is now being regulated in a separate law, but in this TRC there is
not yet a provision, and here it is the more necessary as the perpetrators from lower ranks may
have to be protected if they speak out about responsibilities of the higher ranks. So the lack of
witness protection, protects the leadership of perpetrators.
The selection of members is a joke. From the more than 1000 candidates 15 % were from former
TNI background and 18 % ordinary jobless people looking for a job. The selection committee has
not actively searched for courageous, independent people from society that would make the TRC
into an independent body. No community leaders have been invited to apply. Candidates who
might have contributed input from the victimsʹ perspective have been refused during the
procedure. Knowledge about human rights is not a requirement. During the interviews
candidates could not distinguish an ordinary crime from a human rights violation. How will they
have enough expertise to solve the very difficult problems that they will be faced with?
Ah, perhaps it will never come to anything; the period of 60 years is too long, there is no
limitation as to the kind of human rights violations, and moreover, our vice‐president has said
that human rights are not for looking at the past, but for looking at the future, he said in a recent
interview in the daily Kompas. How can the TRC only work towards reconciliation when no
lessons are drawn, and no justice is done?

Interview, 13 July 2005

The Scope of Impunity in Indonesia

149

150

4

Martha Meijer

Issues to be monitored

In this chapter I discuss a number of important issues that influence the feasibility of
realising the objective. By this influence on the future objectives these issues need to
change, and in order to see whether the change is taking place and in the right direction,
these issues need to be monitored. These issues arise from the linkage of the objectives as
related to the real situation and the obstacles that I have analysed in chapter II, 2. Thus
the future objectives are checked against the reality, because the existing structures tend
to resist change and cling to the status quo. In this chapter I also describe how the
ʺreality indicatorsʺ relate to the objectives. Based on the current situation these linkages
need different priorities for monitoring and advocacy activities. In the attached Matrix of
Indicators I have reformulated these linkages into measurable objective‐related
indicators.
Making the fight against impunity operational requires an analysis of the obstacles and
of the issues for advocacy by civil society that is not mentioned by Orentlicher. From her
own report on best practices (Orentlicher 2004) it is clear how long and tiresome the
processes are in countries like Argentina and Peru. There is bound to be, from different
parties who feel threatened in their power position, a policy of throwing up barricades
against the efforts to make impunity impossible. Human rights defenders must be
prepared to go through a process of legal tricks that build upon the old patterns of
impunity and invent new ones. This is the more so in a country like Indonesia where the
transition is a gradual process with still people in power who have been involved in
former human rights violations and who do not have the political will for real change.
As one resource person said: ʺIt is a long road with very many little steps forward. Let us
just be careful that there are no little steps backward.ʺ(Mufti M., KontraS). And another
said: ʺHow can they be punished when they are still in power?ʺ (S. Djalil)
Analysing the issues to be changed and to be monitored is one little step; continuing the
monitoring process and identifying improvement or negative results are to follow as the
advocacy efforts are implemented and assessed by civil society.
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Implementation of the right to know

Implementation of the right to know, if carried out properly, leads to a shared memory
as mentioned by Margalit in his philosophical approach. A common memory in his view
is an aggregation of all individual memories of a majority of a society. A shared memory,
on the other hand, requires communication. It ʺintegrates and calibrates the different
perspectives of those who remember that episode (...) into one version.ʺ (Margalit 2000:
51‐52) Interesting is this calibrating, searching for the balance, of different perspectives,
as that again requires a shared motivation and interest. A complete balance between
different interest groups will never be reached, but the effort in that direction is the
implementation of the right to know: the core of public and political debate, which at this
moment Indonesia is developing. It implies however that the power system, and the
cultural characteristics as analysed above (II 2,1 and II 2,3) have to be changed before
such an open communication can take place.
It is necessary here to break down those problems into issues that can be monitored with
the link they have to the implementation of the intended objective. Apart from the
linkage, it is important to identify the direction for change.

4.1.1

Power factors

In the area of power the linkages are the following:


the dwi‐fungsi of the army as it has been for decades, has resulted in an army
dominance in domestic security and thus in a lack of balance in society. Change
should be sought in a less dominant position of the army at the grassroots level as
well as in the decision making levels on domestic security. The local military presence
should not be involved in the control of political opinions, and perhaps the local
military presence should be deleted completely.



the intended intransparency in the army has resulted in unclear responsibilities
among the different units. The responsibilities of the units should be redefined,
agreed upon by the civil authorities and allocated. The current Law on the Army, TNI
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is insufficient in this respect (Imparsial 2004a). Especially the wide mandate of the
Special Troops (Kopassus) and Mobile Brigades of the police (Brimob) are points of
attention. New intransparent structures, such as the BIN is now advocating, complete
with detention capacity at the local level, should be evaded.


the use of sexual violence has resulted in underreporting of violations and
insufficient follow‐up. As an issue for monitoring the underreporting problem is
ambiguous; initially the occurrence will rise when the awareness grows as only the
reporting increases. Publicity on cases and victims that have had the courage to
report, including the results might be a means to break this silence. Accompanying
counseling is necessary.



the political influence of the army has brought about a very strong and unbalanced
groupʹs interest. Not only on general political decision making, but also in group’s
related issues the power of the army has remained high after their formal seats in
Parliament have been discontinued. The establishment of Ad Hoc Human Rights
Tribunals has been co‐decided by army officers influencing members of parliament
and in high administrative positions. The out of proportion number of candidates for
the Truth and Reconciliation Commission coming pout of army circles, indicates that
this political influence is sustained on purpose. Change may be sought by excluding
all military and former military from the executive and decisive positions, but some
observers say that they will not accept such an a‐political position, and the possibility
of a coup‐d’état can not be excluded completely.



the economic interests of the army in order to remain operational has quite
negatively influenced the security position of local administration and local and
international business companies. The army has made itself indispensable in some
cases, observers say, by themselves causing unrest and stirring up violence
(Aditjondro 2000; HRW 2002: 40). The interlinkage of violence and economic interests
is hard to disentangle. On policy level the army should be forbidden to take part in
economic enterprises and be allocated enough funds to keep operational at an agreed
level. At the local level a controlling mechanism of conflicting interests should be
developed.
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the role of the police and military police to investigate into human rights violations
by military personnel is unclear and underdeveloped. A relation of younger brother
versus older brother does not facilitate independent investigation.



paramilitary groups have been used against critical individuals and institutions,
political parties and religious groups. In a number of cases the close relationship with
and support from the army has been uncovered (AI 1999a, Eye on Aceh 2004), but no
measures have been taken, possible out of fear for those who supported those groups.
In investigations the perpetrators and the supporters are equally important to be
uncovered.

These power factors have their impact on the implementation of the right to know as
they all inhibit a public debate about

and open investigations into human rights

violations and their perpetrators.
Many of these issues should have been addressed by the new Law on the Army (UU
34/2004), that was submitted to the Indonesian Parliament in June 2004 and was enacted
very soon after in September 2004, just before President Megawatiʹs term expired.
However, the law is considered insufficient to solve the above problems (Imparsial
2004a). Imparsial notes in particular the problem of political influence and the lack of
civilian supremacy, and says that the law even opens the door ‐ be it a back door ‐ to the
TNI to return as a political player and to take autonomous measures.

4.1.2

Legal factors

Even more interesting than the calibrating is Margalitʹs aspect of integration that is
necessary to bring about a shared memory. This is a step further than communicating
and calibrating. It is not only exchange of visions and interests, but also arriving at
legalized solutions that can be accepted by all concerned. Here we can consider the
integration of the perspectives of victims and perpetrators, of civilians and military, of
rich and poor; this might be the process of a growing understanding for the otherʹs
position. I take this as Margalitʹs approach to reconciliation. As with the search for
balance the complete solution will never be realized, but the effort, in open discussions
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will take away a lot of the tensions that come with not integrating and not
understanding. In this process of developing integration there will have to be legal
decisions to solve conflicts of interest. Many resource persons have indicated that justice
and reconciliation are only possible after the truth has been documented. This implies
that in the implementation of the right to know, all legal factors in support of impunity
are important:


the legalized impunity, especially the identification of laws that support impunity
and need repeal, and the identification of unjust verdicts that have repressed the
freedom of expression and of victims of these miscarriages of justice. Change implies
backward reparation and future prevention by applying justice with the appropriate
legal instruments.



the impunity by corruption needs to be addressed, by pointing at past corrupted
verdicts and review of these cases, as well as preventing new corrupted verdicts.
Corruption as such is hard to prove because most of it is secret. Criteria have to be
set, and effective control structures should be in place. At this moment there are four
different institutions that are involved in such a control: the Prosecution (with a
special Deputy Prosecutor‐general for corruption), the anti‐Corruption Committee,
(KPK), the anti‐Corruption Court (Tipikor), and the National Auditing Body (BPK).
Moreover the functioning of Judges and Prosecutors are monitored by the
Department of Justice, the Supreme Court, and two new commissions: the Judicial
Commission and the Prosecutorsʹ Commission. This abundance is not supportive for
improved transparency.



the legal reform as to control bodies currently takes the form of adding new bodies to
existing bodies instead of improving their operational capacities. The Judicial
Commission and the Prosecution Commission have a vague mandate, and according
to a number of my resource persons (Gustaf Dupe, Stien Djalil, Mufti Makaarim) in
fact do not really aim, nor are able to find ʺthe truthʺ. The law reform is slow and
hardly effective; as an example: the new Criminal Code now under discussion in
Parliament has retained the repressive legislation that facilitates impunity.
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Cultural factors

In the realm of cultural obstacles to implement the right to know, the linkages are:


the culture of feudalism as such hampers an open debate and communication as
among equals and this prevents an independent search for facts ;



the culture of violence has suppressed many efforts to speak out. Paramilitary groups
have in the recent past been used to intimidate those who protest, one of the clearest
examples being the attack on the office of the PDI in 1996. Human rights
organisations also often have experienced physical attacks in response to their
oppositional activities. This kind of violence often is accepted as a natural
phenomenon (to run amuck has become the international term).



the culture of fabrication has for decades not aimed at achieving and acknowledging
the truth, but aimed at consensus and avoiding conflict. It allows for a would‐be
reality that needs time to step by step be repealed. It will be difficult to make people
aware that they fabricate, even when for security reasons it is not necessary anymore.



the culture of corruption in society has achieved that factual information as well as
desinformation can be sold to the highest bidder and that people accept that as a
condition of life. Punishment of corruption is first and foremost depending on a
honest law enforcement sector. To change that culture it is necessary to cleanse the
law enforcement sector first.

These cultural factors have for a long time influenced society, and will continue to do so
as long as no efforts are being carried out to change these traditions. Before this change is
possible, analysis by Indonesians themselves, and some consensus of what has to be
changed and how that has to be realised, is necessary. This process will again be
influenced by the same cultural factors.

4.1.4

International factors

As to the implementation of the right to know in relation to international pressure, the
following factors are important:
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the support for, and implementation of international investigations, such as by
Special Rapporteurs of the UN, and monitoring of the implementation of their
recommendations. Currently the Indonesian government is not very forthcoming in
inviting Special Rapporteurs, but more serious is the lack of follow up on or even
resistence against the recommendations of recent reports by the Government (CAT,
Independence of Judiciary, Commission of Experts Report on East Timor).



the existence of mechanisms for international jurisdiction, such as international
tribunals or mixed tribunals. Besides there is the development of new mechanisms
and instruments, such as the Draft Convention against Disappearances, or legislation
in certain countries that makes international investigations possible by their
prosecution on certain abuses (Belgium, Germany, Canada, US). Some procedures
bear no possibility of sanctions, such as the civilian procedure in the US, it only
identifies who is responsible. The political will in these countries is currently
changing towards less international jurisdiction instead of more.



the support and political will among foreign governments to use international
jurisdiction where domestic jurisdiction fails. Here again the trend is against
combatting impunity. Criteria as to when domestic jurisdiction has failed should be
developed.



an Asian human rights instrument and human rights court have not yet been
developed. Efforts by NGOs as a follow‐up to the Bangkok NGO Human Rights
Declaration (the “Asian Human Rights Charter”, 1993) have not yet resulted in a
regional movement. It may be assumed that such an Asian human rights instrument
will be more acceptable to the Indonesian government, and that its pressure will be
more effective than that of the UN.



the support for human rights organisations by international donors, be they
governmental or non‐governmental, does more than make funds available and build
up capacities for activists to claim their rights. The sheer fact that international
donors are willing to fund human rights organisations is a protective mechanism for
these organisations and the individual activists. They cannot just disappear. Donors
should co‐ordinate their funding so that the support is spread evenly.

The Scope of Impunity in Indonesia



157

the support for efforts to establish an active and independent historic documentation
centre is important as it can be assumed that the national authorities do not have
much incentive to support a documentation centre that might well become a critical
voice as to history and dealing with the past.



conditionality with regard to international relations, diplomatic or developmental,
should be assessed before the decision to use them on behalf of human rights
implementation, such as proper investigation into violations is taken, by means of a
human rights impact assessment.

4.2

Implementation of the right to justice

In general the rule of law is as powerful or as weak as the confidence that people have in
it. Confidence in the rule of law strengthens its implementation as it generates a climate
that in itself supports that citizens make use and value the judicial systems and the laws
that are in place. Violence and counter‐violence will be less resorted to, if there is a police
that can handle conflicts. Reporting of crimes will improve, if justice is done. The
administration of the law will improve if the laws are justified in the eyes of the public.
Genuinely democratic law making, with only the societyʹs interest in mind, and with
disregard of personal and groupʹs interests, will be convincing to the citizens that have to
abide by these laws.
The rule of law is the first requirement to ever implement the right to justice, and
international standards can be applied. But other requirements are important too, such
as a shared vision on what is justice, and what penalties are necessary or acceptable for
which crime. In the process to arrive at this common objective, public debate has to go
into issues like freedom of expression, freedom of belief and non‐belief, the right to
criticize the government, by using these rights in the debate. At the same time, many
human rights violations have been directed against people who precisely did use these
universal rights. Discussing the rule of law as such might be a reason for repression.
Another requirement is more down to earth: justice that can be bought and sold, has no
relation to justice anymore, and will in the end make a whole society corruptible.
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Corruption in the law‐enforcement should therefore be dealt with more severely than
corruption in business life or politics.
One other issue to be monitored is the flow of new legal or quasi‐judicial institutions that
have been created since 1998. As analysed above, the number of institutions might very
well be counterproductive for their effective functioning. Of this last obstacle it is
necessary to mention the TRC, that, contrary to Orentlicherʹs (2005) advice, does function
instead of a normal judicial procedure, and not as a supplementary mechanism 2 .
Moreover it has no autonomous jurisdiction, but is advisory to the President, who,
coming from the army, thus has a big influence on amnesties and pardon of perpetrators.

4.2.1

Power factors

Aspects of power will throw up obstacles and have to be monitored, such as:


the dwifungsi of the army because it has strengthened the armyʹs autonomous role in
the civilian society, and hampered accountability for abuse of power;



the intended intransparency hampers accountability for human rights violations
because the responsibilities have not been clearly defined and allocated;



the use of sexual violence and lack of witness protection because it results in
underreporting and thus lack of judicial follow‐up;



the political influence of the army, because it is able to influence political decision
making on e.g. the establishment of Ad Hoc Human Rights Tribunals, and
membership in the TRC will influence its output.



the economic interests of the army because they influence negatively the
independence of local administration and judicial institutions;



the role of the police, as they have insufficient formal and informal power over
perpetrators, be they from army, police itself, or paramilitary groups.

2

The final step in their selection: the presidentʹs choice of 21 members from 42 candidates, has at the time of

closing this manuscript, August 2006, not yet taken place, although the list of 42 candidates was published in July
2005.
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paramilitary groups because they have in many cases gone free without any
investigation and trial because of the protection of the army or factions within the
army. This protection mechanism has also not been investigated properly.

4.2.2

Legal factors

The implementation of the right to justice will be confronted with the obstacles from the
circle of law‐enforcement that support impunity:


the laws that support impunity, identifying which laws should be repealed because
they limit the freedom of expression and opportunities to criticize the authorities;
there should be a review of verdicts and undoing injustice based on these laws.



the lack of integrity and the occurrence of corruption in law‐enforcement; the
decrease of the number of allegations of corruption, and effective review of corrupt
verdicts; investigation into and prosecution of corruption in law enforcement;



the legal reformʹs many different, overlapping and unclear measures, which may be
counterproductive; the TRC should leave open other judicial procedures.

4.2.3

Cultural factors

All cultural factors have a role in the implementation of the right to justice in the sense
that these cultural aspects have been cherished by those who wanted impunity to
continue:


the culture of feudalism which makes the rule of law subservient to the rule of
power; more in‐depth socio‐cultural research into this linkage is necessary.



the culture of violence implies that responses to justice as well as to injustice can
result in new violations;



the culture of fabrication, which has for decades denied the existence of widespread
and structural human rights violations so that perpetrators became heroes.



the culture of corruption makes the implementation of the right to justice impossible,
as it considers justice something you can buy and sell; corruptive actors in the judicial
process are not held accountable.
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4.2.4

International factors

Among the international factors influencing the implementation of the right to justice the
following are noteworthy:


the use of existing mechanisms of international jurisdiction; as Indonesia is not a
party to the ICC, other mechanisms will have to be used, such as an international
special tribunal, established by the UN Security Council, or a mixed international
tribunal; the criteria of the Principles to combat impunity (Orentlicher) and the
criteria from the Principles and Guidelines on the right to reparation (Van Boven &
Bassiouni) are relevant;



pressure by foreign governments – be it multilaterally or bilaterally – on the
Indonesian government to implement the right to justice, monitoring possible failure
by the state and agreeing on criteria what amounts to failure by the state;



ratification by Indonesia of international instruments and inclusion of the
international standards in domestic law;



the development of an Asian human rights instrument and an Asian human rights
court that includes international (quasi‐)judicial procedures.



the development and use of new mechanisms, such as legislation in foreign countries
to investigate and bring to trial human rights violators under universal jurisdiction,
and the inclusion of universal jurisdiction in the Draft Convention against
Disappearances;



well‐considered use of conditionality (in positive or negative sense) by means of a
human rights impact assessment approach.

4.3

Implementation of the right to reparation

This process, though only partly addressing the question of impunity, may well be very
problematic to be realized at all, because of lack of agreement on what victims are
entitled to. Moral rehabilitation may be easy to agree on, as it has no financial
consequences, but if decided in general terms, it would imply that the perpetrators are
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guilty also in general terms. If considered from the economic point of view, it is noted by
some of my resource persons (Alif Imam Nurhambang, Stien Djalil, Gustaf Dupe) that
those whose rights have been violated, are in a great number of cases people who have
lived in that situation since 1965, so that the implementation of the right to reparation, if
translated as a reimbursement of deprived income in financial terms is to be considered
an economic earthquake in society, and its implementation will be confronted with
widespread opposition from many sides. In such a situation the use of confusing
terminology (reparation, redress, rehabilitation) is even more detrimental. The
explanation of the terminology in the Principles and Guidelines on the right to
reparation (Van Boven & Bassiouni 2005) has not yet been accepted widely. Under the
law on the TRC it is very unclear what kind of reparation is going to be considered for
which victims, and a shared vision is completely absent. The parliament has left the
development of such a vision to the TRC, although one would argue that this is a
political decision.

4.3.1

Power factors

It is not hard to imagine how in general the power factors will influence the
implementation of the right to reparation. Those who have been in power will oppose
any allocation of money, but also moral rehabilitation, as that acknowledges that those
abuses have taken place. In the case of the 1965 human rights violations, among others, it
will imply that the army has defended an illegitimate regime.
Thus the factors of importance are:


the dwifungsi of the army



the intended intransparency and the consequent lack of accountability



the use of sexual violence and the consequent underreporting



the political influence of the army in politics in general, but in the TRC in particular;



the human rights violations perpetrated by paramilitary groups are an issue to be
considered in the TRC.
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4.3.2

Legal factors

In the law‐enforcement, the right to reparation will encounter obstacles as to the
following factors:


the legalisation of impunity, because some violations will have been formally ʺlegalʺ,
and need thorough consideration as to their illegitimacy;



the corrupted law enforcement will need to be analysed as to reviews of cases and
their appropriate reparation;



the legal reform measures have no clear criteria as to the allocation of the right to
reparation; the law on the TRC makes reparation for victims dependent on the
granting of amnesty to the perpetrator, at the same time making civil law‐suits
impossible; the TRC has wide powers to decide whether or not reparation will be
granted, at the same time lacking the competency to definitely decide, as it is
advisory to the President.

4.3.3

Cultural factors

The obstacles originate from the circle of cultures that to a high extent strengthen each
other:


the culture of feudalism, as in general feudalism does not recognize rights for those
who have no power, especially when it becomes so concretely down to economic and
moral rehabilitation for individuals who have been considered the offscourings of
society;



the culture of fabrication, because the denial of the factual human rights violations
immediately imply the denial of the right to reparation as such;



the culture of violence that implies that the right of those who keep the monopoly of
violence, prevails over those who have no (physical) power;



the culture of corruption which apart from the necessary review of corrupted
verdicts, also implies the risk of reparation funds being abused.
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International factors

The main international factor to be linked to the right to reparation is the new Set of
Basic Principles and Guidelines on the right to a remedy and reparation, drafted by Van
Boven and Bassiouni in 2004 (UN 2005d). These Principles only have advisory power,
but they can very well be used for monitoring improvement in the law and its
implementation.
In the international relations area, there also is a conditionality dilemma: whether an aid
recipient country such as Indonesia, has the economic strength to allocate extensive
funding for reparation and redress. Although not many victims press for what is called
ʺharga masʺ, reimbursement of all damage they have experienced, the dilemma will have
to be discussed among the Indonesian government, donor countries and in the
international economic institutions such as WorldBank, IMF and Asian Development
Bank.

4.4

Implementation of guarantee of non‐recurrence

In fact the objective of making impunity impossible in the future in general lines tallies
with this guarantee of non‐recurrence. It is a long term, policy oriented objective. The
implementation will have to be monitored constantly and over a long period.

4.4.1

Power factors

For the power factors to change so that there are guarantees that impunity will not again
occur, formal adaptations are necessary in the position of the army and police. But only
when also legal and cultural conditions are changing or have changed (see below), the
unbalanced power relations will diminish and the military will really come under
civilian control. As long as this situation has not been realized but also when changes are
taking place, all power aspects analysed above will remain important indicators:


the dwifungsi of the army



the use of sexual violence



the intended intransparency,
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the political influence of the army



the economic interests of the army



the role of the police,



the existence of paramilitary groups.

Here we encounter an underestimated aspect for the guarantee of non‐recurrence, which
is the clear political will to ʺundoʺ the political structures of the past. In Indonesia, as in
many other countries it is easier to make new laws and regulations on top of those
existing, than to undo the misfits of the authoritarian rule. The problems start already
with the Constitution and the Presidential system that it traditionally implies. During the
first years of Reformasi amendments in the direction of a parliamentary system have been
enacted, but though meant as a democratic improvement, this has blurred the clear lines
of command. The current mixed supremacy in the presidential‐parliamentary relations
gives room for endless procedural debates instead of clear policy or program
discussions. The same goes for the relation between the military and the civilian power,
that now has been arrived at by consultations and compromises without demolishing
old power structures.
Finally the role of political parties is still to be developed into a clear structure. Coalitions
of parties, the concept of opposition in parliament, and such structures also in the
regional and local parliaments, have to develop. That again is depending on personal
courage of the politicians who hardly have examples from the last generation to build
upon.

4.4.2

Legal factors

Although the cultural aspects are of utmost importance (see below), those in power use
the legal factors in raising obstacles to efforts to guarantee a situation where impunity is
not possible:


the legalized impunity, because the laws that support impunity should be repealed;



the ongoing corruption in the law administration is especially supportive for those in
power which leads to continuation of the impunity;
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the legal reform measures which at this moment are a kind of window dressing
rather than purposeful and effective for the aim of non‐recurrence; even one might
suggest that there is an intention of creating so many legal reform institutions that
they will each of them be ineffective.

4.4.3

Cultural factors

In a society where impunity has reigned for so long that hardly anybody remembers
how it was without impunity, obstacles will be abundant in the sphere of culture and
attitudes. The traditions have been adapted or even strengthened by the authoritarian
rule so that impunity could be continued. Resource persons (Imparsial, PBHI, Gustaf
Dupe) have stressed that the culture of feudalism should change before measures against
impunity can take root, but also the culture of violence and the culture of fabrication as
derived cultures from the feudalist relations, are matters for concern:


the culture of feudalism, as it hampers a situation of checks and balance;



the culture of violence because the use of violence implies recurrence of violations,
and



the culture of fabrication as it covers obstacles and risks in relation with long‐term
policy measures



the culture of corruption as widespread as it currently is, is an obstacle for a future
without impunity.

4.4.4

International factors

International relations are most important in the efforts to guarantee that human rights
violations and impunity are stopped and do not resurface again. Although impunity as
such is not formally considered as a threat to international peace, the efforts to contribute
to a guarantee of non‐recurrence can be considered as efforts to strengthen the
implementation of human rights. Thus the international community, be it multilaterally
via the UN or bilaterally, has a task to promote the non‐recurrence. This regards the
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implementation of existing instruments (special procedures, resolutions, declarations
and both new Sets of Principles), but also the development of new mechanisms such as
national legislation on universal jurisdiction.

Also the international pressure for

initiatives of improved accountability for human rights violations is something to be
monitored. Concretely, the following issues are important:


the use of international mechanisms of universal jurisdiction (ICC) and other UN
mechanisms such as interventions in the UN Commission on Human Rights
(UNCHR) and the Special Rapporteurs, and the implementation of their
recommendations; a special matter of concern here is the climate of non‐acceptance of
UN standards, and the slowness of considering ratification of the Rome Statute;



the development of more effective international, bilateral mechanisms to combat
impunity, such as national legislation on international jurisdiction (cf. Belgium,
Canada and Germany);



the ratification by Indonesia of international treaties and their inclusion in domestic
law;



the development of a regional human rights instrument;



support for domestic human rights organisations and their coalitions with
international organisations, and for initiatives to establish a historic documentation
centre



conditionality may open up an opportunity to pressurize the Indonesian government
to take structural measures to prevent future impunity; however, a human rights
impact assessment of concrete pressure measures is advisable to make the pressure
most effective.
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Alif Imam Nurlambang: Do not get used to the stench

ʺIn 2003, when I was doing my work as a radio journalist in Aceh in the first period of the
emergency situation, I was arrested, interrogated and tortured. I had tried to meet the commander
of the Gerakan Aceh Merdeka, the Aceh Liberation Movement, Abrar Muda in South Aceh. My
interview with Abrar Muda was meant to be critical, but I did not meet him at all. My presence
brought others in a dangerous situation. A mother and two children who were living in the area
where I was arrested, were harassed just because I was near their house, and I could do nothing to
help them. All this was aimed at limiting the freedom of expression. News from different sides was
not allowed. In this way people are being brainwashed. Those who in 1965 were considered
involved in the G30S, suffered under this brainwashing for decades. In Aceh the people have to
accommodate to two warring sides, the TNI and the GAM and to the violence of both sides.
After this I realised that subconsciously I wanted to forget the whole thing, and although I had
reported the maltreatment to the police, I did not want to pursue the matter. I talked this over
once with a friend of mine who has been kidnapped by the TNI, and was held in secret custody for
one month. Do we have to complain, and keep complaining although it seems a dead end? His idea
was that his personal experience was so small, like a grain in the sand of a huge beach. He thought
that other peopleʹs experience was much more serious and so more apt to be carried through in a
judicial process. But I said: ʺWe have an obligation to report and complain, and keep
complaining, as we have access to the media.ʺ I think it is my private duty to carry on.
On the one hand it is difficult to stimulate others to carry on with the human rights abuses they
have experienced. So many women in Aceh have been raped, have the feeling they have lost their
self‐esteem: who am I to ask them to keep the memory so vivid in their minds when it is so difficult
for them to bear the sorrow?
On the other hand I have once made an interview with such a women, and I felt guilty that I
would make it into a public story. Would she also become a victim of the publication of her story?
After all, the traditional view about rape is that the victim should be blamed. But afterwards she
said: ʺWithout your support, my story would not have been told, my voice would not have been
heard.ʺ
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How do I survive with these awful stories in my mind? We tend to become cynical, and make
jokes just to survive. Like scavengers we live in the rubbish, and get used to the stench. That is
important: that we should never get used to the stench.ʺ

Interview, 12 July 2005
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Conclusions and recommendations

This part is meant to propose conclusions that lead to priority setting in political, legal
and cultural aspects. It discusses what conclusions could be drawn from the analysis
above, and after that which measures are the first and most necessary to break the
vicious circles of impunity. This is a draft. I hope to get feed back from Indonesian
organisations about the priorities and possibilities for advocacy.

5.1

Conclusions

This analysis has started by considering the problem of impunity as a Gordian knot. I
have pulled at threads, identified their different colours and different textures, puzzled
at intricate smaller knots in order to unravel the most important lines in the big,
seemingly insolvable knot. Having separated a number of different lines, and having
identified different directions for change, I can now arrive at considering what priorities
are necessary and which recommendations for measures will be most feasible to bring
about changes so that the objectives come within reach.
In my view impunity in Indonesia is largely caused by four vicious circles that for
decades in itself have been sustaining impunity and mutually strengthened each other in
supporting impunity. The patterns of these causes stem from:


power factors



legal factors



cultural factors



international factors.

The objective of realising a more secure and just society in Indonesia in the future where
impunity is not possible, centres around four rights, the implementation of which is
necessary to fight impunity:


the right to know



the right to justice
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the right to reparation



the guarantee of non‐recurrence.

In order to arrive at considering priorities in the issues to be changed and to be
monitored I have linked the causal factors from current realities to the objectives of the
future (Cf. Annex 1). From the priority setting follows an agenda for advocacy, of which
the effects again will have to be monitored along the same lines.

5.2

Recommendations

In the recommendations two different kinds of suggestions are being made: as to the
priority of a problem, and relating to the possible way to solve that problem. Both are a
matter of choice, based on political standpoints and assessment of feasibility, and thus
open for discussion. Feedback from Indonesian organisations is necessary to make this
set of recommendations convincing and realistic.

5.2.1

High priority issues

Considered from the perspective of the assessed obstacles, the most important obstacles
for the implementation of the rights to know, to justice, to reparation and guarantee of
non‐recurrence are the cultural aspects of Indonesian society, especially the feudalist and
related non‐critical attitudes, and the power relations. As is shown by the matrix of
indicators, special consideration should be given to changes in these two respects.

5.2.2

Changes in culture

Measuring the current situation and the changes that have been achieved afterwards is
difficult, and necessitates surveys of cultural and societal attitudes. Some research has
been carried out already (Asia Foundation et al. 2001), but follow‐up is necessary. Even
more difficult it is to identify the ways to bring about these changes. Three steps can be
identified:
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identification of feudal characteristics and their negative influence on the rule of law,
justice and equality by a sub‐division of the Komnas HAM (awareness raising);



proposals for changes in society, in education, linking these characteristics to the four
objectives, and wide discussion on these proposals in order to make strategic choices
and formulate a shared vision on the future;



implementation of those proposals in society; inclusion in education and public
discourse of changes towards a more equal society.

It could be considered to replace the former Pancasila courses for civil servants with
workshops on equality, democratic decision making and human rights.
The culture of corruption in law administration and in society in general also needs a
high priority by way of effective and transparent prosecution in ordinary criminal
procedures and by way of changes in attitudes in society similar to the changes in feudal
attitudes.

5.2.3

Changes in power relations

Considered from the perspective of the objectives, the guarantee of non‐recurrencehas
highest priority because it relates to the prevention of future impunity. In that context
the second high priority cluster to be tackled in Indonesia to combat impunity are the
power relations. The army should be made accountable for past human rights violations
by a process of truth and justice with a clean judiciary, and for the future the army
should be brought under civilian control, without any political influence or economic
interest. Responsibilities of army units should be clearly defined, paramilitary groups
should be banned and its members brought to trial to account for their crimes. Again a
clean judiciary is required.
These on the one hand are political decisions that have to be taken by a civilian
administration, but for the time being the civilian Minister of Defence needs the army as
a coalition partner to stay in power. The risk of a coup dʹétat is still imaginable. Big and
small, policy oriented and personal decisions have to be taken, ranging from a change in
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the structure whereby the Chief of Staff is a member of the Cabinet (and as such not
accountable to the Minister of Defence, but directly to the President), to the indictment
and prosecution of perpetrators who currently still are in high positions.
On the other hand these decisions are also very dependent on the non‐corruptness of the
judiciary. That relates to the third important priority, a clear and transparent fight
against corruption. The many commissions and tribunals, the special prosecutor and
legislation should be channelled into one clean procedure headed by the Attorney
General’s Office. Laws should be reformed as to include the possibility of reviews by the
Supreme Court of corrupted verdicts. The Supreme Court, the Judicial Commission and
the Constitutional Court should only act as corrective institutions, and order new trials
where necessary.

5.2.4

The Truth and Reconciliation Commission

This issue warrants a high priority just because now is the moment. NGOs would still
want to amend the Law on the Truth and Reconciliation Commission (UU27/2004) with
the purpose to improve a number of weaknesses, such as the regulations that:


amnesty can be given to crimes that are not amnestiable, such as responsibility for
massive extra‐judicial executions, enforced disappearances and torture;



the perpetrator as such has not been defined and is only considered in terms of
individuals and not of institutions while the identified crimes such as war‐crimes
and genocide are more functionally perpetrated crimes;



reparation for the victim is only possible after amnesty is granted to the
perpetrator, and



the TRC is meant to be a replacement for a judicial process and not, as advised in
the Set of Principles as an additional procedure.

From the outset NGOs are very unsatisfied with the selection of the membership, which
according to them has resulted in a number of members without sufficient knowledge
about human rights violations and a relatively high number of (former) military
members. At this moment the membership of the TRC cannot be “undone”. It then
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requires extra monitoring on what is going on in the TRC and support from the wider
human rights movement for their few representatives that were elected in the TRC.

5.2.5

Documentation Centre

A historic documentation centre is necessary with a number of tasks such as:


To identify issues for critical research on past human rights violations by
historians;



To carry out such research and publish the results widely;



To advise educational institutions as to changes in historical education curricula;



To stimulate the public debate on past human rights violations and injustices.

This completely independent documentation centre should have as competencies:


Access to governmental and judicial data;



Ample resources to set its own priorities;



Advise on procedures against perpetrators by the Attorney General’s Office;



Advise on procedures on redress and reparation for victims by the government.

An active historical research into and an overview of past human rights violations would
facilitate the treatment of injustices of the past. Individual sufferings relating to the truth
of past human rights violations need to be acknowledged in the context of this overview,
before decisions can be taken as to justice, reparation and amnesty.

5.3

Posteriorities

It is important in designing strategies to identify necessary steps that have priority and
those that should be labelled as posteriorities. Starting with the priorities is important to
get started at all. In the case of impunity in Indonesia the amount of issues to be changed
is such that one would tend to end up doing nothing. In identifying the priorities above,
there is a political and strategic reasoning, and a personal opinion. These priorities are
not sufficient to completely address impunity. It remains necessary not to forget the
measures that will have to be addressed in the long run as have been analysed in chapter
II. 4. For this I have combined the obstacles with the objectives in the attached matrix in
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order to show in a systematic way what should change. This matrix should function as a
checklist of factors to be changed and as such, to be monitored. It is a menu of
everything that will be necessary, and at the same time a list of indicators, and therefore
mentions the way in which these indicators can be monitored.
Debate on this listing of factors for change is necessary by Indonesian NGOs and
academics, as well as in the current political discourse, whether the proposed priorities
are indeed the first to start with, and whether there is enough political will to tackle
these. Referring to my metaphor of the closed and in itself supportive circles of
impunity, it may well be that as soon as one or more circles have been broken, the
process will accelerate and more political will is being generated. At the same time,
forces that felt protected by those closed circles will perhaps try to eliminate those that
try to break the circles, and close them even more powerfully. The murder of Munir
might well be a vivid example, but by lack of independent data, it is still impossible to
verify this theory – the circle closes again.
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5.4

Matrix of Indicators

reality related
indicators

1. power factors
the dwi‐fungsi
of the army

the
intended
intransparency
in the army
the
use
of
sexual violence

objective related indicators
the right to know

the right to justice

the
right
reparation

to

the guarantee of
non‐recurrence

the
army
is
transparent as to its
position in the debate
on domestic security.
responsibilities
are
defined and clearly
allocated
no underreporting of
violations
and
sufficient follow‐up;

the army has no
autonomous
powers, and is
accountable
responsibilities are
defined and clearly
allocated
no underreporting
of violations and
adequate follow‐
up;
witness protection
no army influence
in
the
establishment
of
Ad Hoc Human
Rights
Tribunals
and TRC
transparency
in
economic
relationships of the
army
and
responsibilities for
human
rights
violations
sufficient
formal
and
informal
power of the police
over perpetrators
number of trials
against
paramilitary;
investigation into
army support and
prosecution
of
supporters

the
army
accountable

is

the army is under
civilian control.

legislation on
TNI, reports
by NGOs,

the different units of
the
army
are
accountable
not yet reported
cases are addressed
with a view of
reparation

responsibilities are
defined
and
clearly allocated

Act on TNI,
reports
by
NGOs,
Act on TNI,
reports
by
NGOs, WCCs

no army influence in
politics in general
but in the TRC in
particular

no
political
influence in policy
measures

Act on TNI,
reports
by
NGOs, press,
ICW

no
economic
interests of the
army,
especially
not
in
(self‐
inflicted) conflict
areas

Act on TNI,
reports
by
NGOs, press,
ICW

the
political
influence of the
army

no political influence
in e.g. establishment
of Ad Hoc Human
Rights Tribunals and
in TRC

the economic
interests of the
army

transparency
in
economic
relationships of the
army

the
relation
between police
and army

police acts pro‐active
in investigations and
prosecutions

the existence of
paramilitary
groups

number of attacks of
critical
individuals
and
institutions,
political parties and
religious groups by
paramilitary groups

2. legal factors
repressive laws

means
of
measurement

No use of the laws
that limit freedom of
expression;
criteria of what are in
hindsight
unjust
verdicts;
number of reviews of
unjust verdicts in
cases of repression of
the
freedom
of
expression;
number of laws that
limit
freedom
of

use of the laws that
support impunity;
criteria of what are
in hindsight unjust
verdicts;
number of reviews
of unjust verdicts;
number of laws
that
support
impunity, that are
repealed

Act on TNI,
police reports,
NGOs, press
number
of
allocations
to
victims of violations
perpetrated
by
paramilitary groups

number of reviews
and reparation of
unjust
verdicts,
although some will
have been formally
ʺlegalʺ;
criteria of what are
in hindsight unjust
verdicts

press, NGOs,
police reports

number
of
repressive
laws
that are repealed
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reality related
indicators

objective related indicators
the right to know

corruption in
the
law‐
enforcement

legal
reform
with
many,
overlapping
measures

expression that are
repealed
number of corrupted
verdicts
that are
reviewed; analysis of
ways
to
prevent
corruption

amendments
that
succeed
in
restructuring
and
improving
fact‐
finding competencies
of
controlling
mechanisms

3. cultural factors
the culture of occurrence of debates
feudalism
and communications
on historical facts as
among equals;
efforts to search for
facts
in
an
independent way

the culture of
violence

no acceptance of
violent responses to
people who speak
out

the culture of
fabrication

acknowledgement of
past human rights
violations;
activities of historical
documentation
centre;
no occurrence of
accepting a would‐be
reality
no acceptance of
corruptive
law
enforcement;
number of revealed
cases of corruption,
desinformation and
their follow‐up

the culture
corruption

of

means
of
measurement

the right to justice

the
right
reparation

number
of
allegations
of
corruption in law
enforcement and
number
of
investigations into
these
allegations
and
effective
follow‐up
amendment
of
TRC‐law as to the
article that does
not view the TRC
as additional to a
judicial process;
effectiveness
of
controlling
mechanisms of the
judicial process

number
of
allegations
and
investigations into
abuse of reparation
funds

effectiveness
corruption
controlling
mechanisms

amendment of TRC‐
law as to the article
that
exchanges
reparation
for
amnesty;
effectiveness
of
controlling
mechanisms of the
judicial process

amendment
of
TRC‐law;
effectiveness
of
controlling
mechanisms of the
judicial process

number
of
acknowledged
human
rights
violations
and
allocation
of
reparation;
criteria in the TRC
process

changes in the
culture
of
feudalism in the
direction
of
a
climate of checks
and balances

TRC reports ,
surveys

number
of
acknowledged
human
rights
violations
and
allocation
of
reparation;
criteria in the TRC
process
number
of
acknowledged
human
rights
violations
and
allocation
of
reparation;
criteria in the TRC
process

changes in the
culture of violence

press, NGOs,
surveys, TRC
reports

number
of
obstacles and risks
with regard to
window dressing
measures
in
relation with long‐
term policies

TRC reports,
press, NGOs,
police reports

no acceptance of
corruptive
law
enforcement

surveys, TRC
reports

rule of law is not
subservient to the
rule of power;
linkage
between
feudalist
culture
and relation of rule
of law and rule of
power
is
researched
no use of violence
during
the
implementation of
the right to justice

number
of
acknowledged past
human
rights
violations
and
trials;
no ʺtranslationʺ of
perpetrators
becoming heroes.
trials
against
judges, prosecutors
and
lawyers
because
of
corruption

to

number
of
allocations
of
reparation in cases
of
human rights
violations
and
unjust justice;
criteria in the TRC

the guarantee of
non‐recurrence

of
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reality related
indicators

objective related indicators
the right to know

the right to justice

means
of
measurement
the
right
reparation

to

the guarantee of
non‐recurrence

process;
number
of
allegations
and
investigations into
abuse of reparation
funds
4. international factors
the
number
of
international
international
human rights investigations, such
systems
as
by
Special
Rapporteurs of the
UN; implementation
of
their
recommendations;
criteria from the Set
of
Principles
to
combat impunity
existing
the
use
of
international
international
mechanisms for mechanisms
to
international
investigate
and
jurisprudence
prosecute
the
perpetrators human
rights violations;
criteria from the Set
of
Principles
to
combat impunity
the existence of
international
agreement and
political will to
use
existing
mechanisms to
fight impunity

support
for
international
jurisdiction
and
agreement on the
criteria
when
domestic jurisdiction
fails

the
accession
by Indonesia to
international
treaties

the
existence
and the use of a
regional human
rights
mechanism that
adequately
responds
to
impunity
new
foreign
mechanisms for
international
jurisprudence

the use of existing
mechanisms
of
international
jurisdiction;
criteria from the
Set of Principles to
combat impunity;
criteria from the
Principles of Van
Boven /Bassiouni
the
use
of
international
mechanisms
to
investigate
and
prosecute
the
perpetrators
human
rights
violations;
criteria from the
Set of Principles to
combat impunity
number
of
interventions
by
foreign
governments that
exert pressure on
the
Indonesian
government

criteria from the Set
of
Principles
to
combat impunity;
the
use
of
international agreed
standards
for
remedy
and
reparation
(Principles of Van
Boven
and
Bassiouni)
criteria from the Set
of
Principles
to
combat impunity;

the use of existing
mechanisms
of
international
jurisdiction;
monitoring of the
implementation of
recommendations

the Set of
Principles to
combat
impunity;
Principles of
Van
Boven
and Bassiouni;
UN reports,
follow‐up
reports

the
use
of
international
mechanisms
to
investigate
and
prosecute
the
perpetrators
human
rights
violations

the Set of
Principles to
combat
impunity;
Principles of
Van
Boven
and Bassiouni

the
use
of
international agreed
standards
for
remedy
and
reparation
(Principles of Van
Boven
and
Bassiouni)

number
of
interventions that
exert pressure by
foreign
governments on
the
Indonesian
government

the Set of
Principles to
combat
impunity;
Principles of
Van
Boven
and Bassiouni

use
of
international
standards
in
domestic
law
enforcement
policies
the development
of
a
regional
human
rights
instrument and a
human
rights
court and its use;

UN reports

use of international
standards
in
domestic
law
enforcement

use of an Asian
human
rights
instrument and an
Asian human rights
court to investigate
and
prosecute
perpetrators
inclusion
of
international
investigation
and
jurisdiction in new

use of an Asian
human
rights
instrument and an
Asian
human
rights court to
investigate
and
prosecute
perpetrators
the development
and the use of legal
instruments
for
universal

the
use
of
international agreed
standards
for
remedy
and

the development
of more effective
international
mechanisms
to

international
NGOs;
ASEAN and
ASEM policy
papers
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objective related indicators

means
of
measurement

the right to know

the right to justice

the
right
reparation

to

the guarantee of
non‐recurrence

instruments such as
the Draft Convention
against
Disappearances

jurisdiction in third
countries

reparation
(Principles of Van
Boven
and
Bassiouni)

bilateral
relations
between
governments

the
support
for
human
rights
organisations,
and
the
support
for
efforts to establish an
active
and
independent historic
documentation
centre.

number
of
interventions that
exert pressure by
foreign
governments
on
the
Indonesian
government

an open discussion
in
Indonesian
government
and
international
economic
institutions as to
what amounts of
funding can be used
for reparation for the
victims.

conditionality

the
analysis
of
(dis)advantages
of
bilateral (positive and
negative
conditionality)
interventions through
the human rights
impact
assessment
approach

the analysis of
(dis)advantages of
bilateral (positive
and
negative
conditionality)
interventions
through
the
human
rights
impact assessment
approach

an open discussion
in
Indonesian
government
and
international
economic
institutions as to
what amounts of
funding can be used
for reparation for the
victims.

combat impunity;
the
use
of
international
agreed standards
for remedy and
reparation
(Principles of Van
Boven
and
Bassiouni)
support
for
domestic human
rights
organisations and
their
coalitions
with international
NGOs;
support for the
establishment of a
historic
documentation
centre
the analysis of
(dis)advantages of
bilateral (positive
and
negative
conditionality)
interventions
through
the
human
rights
impact assessment
approach

the Set
Principles
combat
impunity;

of
to

human rights
impact
assessment
studies
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Henry Thomas Simarmata: No justice to be expected from the TRC

ʺWe live in the legacy of the New Order politics. The concept of the floating mass (implying that
the population had no strict political views, but was floating and could easily be influenced) is
still prevailing. The primordialism of power has shifted from a quasi‐judicial system to a
primordialism of politics. The power during the New Order was organized with lots of rules and
regulations. The different parts of the army were keeping each other under control, and the
knowledge of abuse of power was (and is) a protecting mechanism. ʺWhat I know of you, protects
me from you telling what you know of meʺ. This attitude is now also in the circles of politicians.
They are indifferent to the problem of impunity. Such is impunity, larger than life. To solve it,
take a monumental case. You cannot solve all human rights violations, whatever manner you
choose. So take a monumental case as a symbol.
We from PBHI do have some problems with the TRC. As an organisation that gives legal aid and
supports individuals whose rights have been violated, we do not think that the TRC will be a
solution for them. The legal objective of the TRC as to doing justice is very limited. It can have an
impact in the development of the historical truth, to analyse what has happened and how it was
possible that it happened, and to draw lessons for the future. It can gather information to explain
the structure and ʺreshapeʺ the nationʹs history. That already is very useful. But for the objective
of doing justice, the TRC is not sufficiently focused on the victims, let alone for rehabilitation.
In the same way the UN Set of Principles [on impunity] is limited, as well as the recent resolution
in the UN Commission on Human Rights on transitional justice. In a body as the UN, the states
representatives want to claim successes, so they will be content with a weak resolution because
that is more feasible to be accepted than a strong resolution. The resolution on transitional justice
has been sponsored by many countries that established a TRC in the past. That does not mean that
their experience has been used as input, or that they want others to learn from their mistakes; on
the contrary, the TRC story becomes a make‐believe solution.
East Timor is a never‐ending story. The recent UN Commission of Experts recommended re‐
opening of the Ad Hoc Human Rights Tribunal on human rights violations in 1999 in East
Timor, and if Indonesia would not agree to that, it recommended that the Security Council of the
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UN establish an international special tribunal. Is that realistic? The international community is
not supporting us as the human rights movement very much. They want a ʺstableʺ Indonesia,
especially after the attacks on the USA of 2001, and the bombings in Bali and Jakarta in the years
after that. An international tribunal, or a mixed tribunal would be a good measure, but the
Indonesian power‐politicians refuse such an interference in domestic affairs. We think that human
rights overrule the right on souvereignty that our government is claiming. Only Norway and
New Zealand are in favour of an international special tribunal. Other countries want to put
Indonesia into ʺinternational quarantineʺ ‐ ʺif you keep quiet, weʹll also keep quiet.ʺ

Interview 14 July 2005.
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Epilogue ‐ Strategic workshop on impunity, 29‐30 May 2006

On 29‐30 May 2006, on the invitation of the Perhimpunan Bantuan Hukum dan Hak
Azasi Indonesia (Indonesian Association for Legal Aid and Human Rights, PBHI), a
group of Indonesian human rights activists met in Cipayung (West‐Java, Indonesia)
to discuss the contents of this study on impunity. The aim of the meeting was to
identify the possibilities of developing common strategies and to build trust for
future cooperation. A brief overview of the two‐day discussion is given here, to
indicate that a first initiative in the process of implementation (step 6 of the Human
Rights Impact Assessment Approach) has been taken by Indonesian human rights
activists.
The indirect aim of writing this paper was to make a case study by using the human
rights impact assessment (HRIA) approach for strategy design by NGOs. As part of
the proof is in the eating, this process of coalition building and strategy formulation
by Indonesian NGOs against impunity will be followed closely.
Apart from that, the usefulness of the HRIA approach for analysing a human rights
problem will be subject of a workshop in a HRIA conference organised by HOM in
November 2006 in the Netherlands.
During the workshop in Cipayung the author gave a general presentation of the
study. The analysis of the Human Rights Impact Assessment (HRIA) implies that the
objectives provide the long‐term aim for improvements in a human rights situation,
while the political context provides the main obstacles to achieve those objectives.
From those two sets a number of important issues arises that act as indicators to
monitor progress over time. These were presented in a matrix (cf. II.5.4).
The presentation of Martha Meijer was commented on by Asmara Nababan,
executive director of the Jakarta‐based Indonesian Centre for Democracy and Human
Rights Studies, Demos. After welcoming the study and its insightful approach, he
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suggested a change in paradigm, in the sense that it should include violations of
social, economic and cultural rights as well in the definition of impunity. The issue of
land evictions, corruption, inhuman labour conditions, etc. often can be connected to
private acts by those in power, militarily or politically. Those acts should also be
considered as human rights violations, and should be punishable and indeed be
punished in the same way as human rights violations that result from violations of
civil and political rights.
The meeting discussed this suggestion in depth and exchanged the main arguments:
•

pro: civil and political (CP) rights on the one hand and social, economic and
cultural (ESC) rights on the other are indivisible and thus interlink when they
are violated (why would death by extra‐judicial execution be treated different
from death by hunger?).

•

pro: ESC rights tend to be considered as less important than CP rights, and
less enforceable or punishable especially in the richer countries. This results in
less attention for concrete indicators for violations. Thus cycle should be
broken. When you start identifying indicators you will develop them on the
way.

•

contra: the internationally agreed limitation of which human rights violations
are imp‐lied when speaking of (and acting against) impunity (extra‐judicial
executions, disappearances, torture and slavery), gives a strategic support in
the set‐up of a common strategy.

•

contra: indicators are more difficult to identify for violations of ESC rights, as
they are more dependent on local situations. The same goes for identifying the
perpetrators and persons who are in any way responsible.

In general the participants agreed that the method of a Human Rights Impact
Assessment to analyse a complex of human rights violations like impunity, is a
useful approach. It structures the analysis and prevents taking up too many factors.
The focus on future objectives is essential for developing effective strategies.
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Participants still found it difficult to break down the matrix into more concrete
indicators that can be monitored. What happens in reality is that one focuses on one
or two aspects (position of the army, legislation, corruption) and loses sight on the
context and related aspects. For example: Why is the current legal reform ineffective?
Not only because the legislation is insufficient, but also because the position of the
army is too dominant and corruption in the judiciary is rampant. So strategies have
to take those into account, without drowning in the pool where everything relates to
everything. That makes strategies against impunity of focused organisations difficult
to be effective. Open and critical discussion on root causes and cause‐effect relations
along the lines of HRIA can be a way of decreasing this problem.
The meeting decided that there is no need to limit a coalition strategy to a rigid
common approach. Those who have their data based on the four human rights
violations which are internationally accepted as falling under the concept of
impunity, should continue in that field. Those who have experience in human rights
violations based on ESC rights can search for the linkages with the four accepted
violations and for indicators of what constitutes a violation and the person
responsible for that violation. For instance the right to life can be considered as a
basis for the right to have a reasonable livelihood. A marketplace that is burnt down
by an investor makes a number of people homeless and jobless. Can the culprit be
indicted for human rights violations? This is considered an important line of thinking
by the participants. Many examples came up (logging concessions, land evictions). In
the long run this may promote that idea that also ESC rights can be the basis to
consider impunity.
In the discussion on the patterns of impunity, additional factors were presented by
several participants, especially in the chapter on cultural patterns. It was regarded
important to do further research into the culture of the permissive society, and the
culture of male dominance (patriarchalism). It was recommended that future
research will look into these aspects.
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By brainstorm discussions in small groups a wide range of priorities for strategies
were expressed. This resulted in discussion about what is the most important and the
most urgent, but also which is the most strategic area to act against impunity. In the
strategic considerations attention was also given to the difficulty to identify
indicators for certain human rights violations (what is a reasonable standard of
living?). Another problem that made strategic choices difficult was the sometimes
very long time that victims have been waiting for justice (Buru, Papua, Kedung
Ombo). Still four clusters were identified:
1. the right to a reasonable livelihood (right to land, right to work)
2. the right to life, right to integrity of the body, including the right not to be
tortured;
3. the right not to be discriminated, on the grounds of religion and ethnicity;
4. the right to justice by a clean and independent judiciary, including the right to
know the truth.
The participants agreed that it is necessary to work together. They will develop a
common strategy and perspectives for a coalition against impunity. The necessary
elements in a common strategy for cooperation include:
•

awareness raising among victims;

•

empowerment of victims and human rights activists;

•

advocacy with arguments against impunity;

The participants discussed conditions and possibilities of future cooperation,
identified strategic partners and agreed to continue working towards a “fluid
coalition” against impunity based on:
•

common problem analysis;

•

transparency in communication;

•

clear and professional task division;

•

mutual respect for differences in approach or activities.
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In general the participants underlined that the methodology of the Human Rights
Impact Assessment that was used to break down the different patterns of impunity
into manageable indicators, was a useful one. The problem analysis, based on the
four patterns of the study, was not discussed in full and will have to be continued.
The addition in patterns of cultural factors and the perspective of impunity with
regard to ESC rights will have to be researched by others in a more in‐depth way.
The discussion on the role in analysis, strategy development and activities to be
played by victims vis‐à‐vis legal advisors as members of human rights organisations,
was not finalized either. Both kinds of organisations act professionally, but their
perspective and approach can be different. A number of organisations find the input
of victims indispensable and consider legal advisors as too distant from the issues.
Others, however, value highly a legal background and education of the advisors and
are concerned about a victim’s emotional involvement. These perspectives may result
for the organisations in a different choice of strategies as to empowerment of victims
and ownership of the activities, as well as in the appreciation of an active role of
victims in lobbying and advocacy. As organisations often are established from a clear
starting point in this regard, they will need time to consider the possible advantages
of the complementarity of activism by (former) victims and by legal advisors.
The concrete strategies that may bring about a (partial) solution of impunity have
been discussed in a way that leaves open which ones are the most appropriate or the
highest priority. A fluid coalition implies that organisations make their own choice
from these possibilities:
•

Power factors:
o Lobby and advocacy directed to the Government to prevent the occurrence
of impunity and takes appropriate measures;
o Lobby and advocacy directed to the Parliament and political parties to
fight impunity;
o Reform of the army and establishment of civil supremacy over the army;
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o Preventing further interventions in the judiciary so that it can act really
independently;
o Empowering the people by awareness raising and using their right to
participation in politics.
•

Legal factors:
o Revise and replace old legislation so that impunity will be prevented;
o Implementation of the law according to the concepts of the rule of law;
o Operational capacities and competencies;
o Effective measures by the Judicial Commission (Komisi Yudisial), that
should control the law‐enforcement and implementation of justice
institutions;
o Include in the operations of the Truth and Reconciliation Commission the
possibility of judicial reviews of past trials.

•

Cultural factors:
o Awareness raising on the role of political and legal aspects in society;
o Awareness raising of the importance of human rights;
o Including these aspects in the educational curricula.

•

International factors:
o Reconsider the weight of the sovereignty of the state vis‐à‐vis the human
rights of the population;
o Put pressure on the United Nations;
o Put pressure on the donor institutions;
o Consider the relation of domestic law versus international jurisdiction (via
the Rome Statute on the ICC);

A special task group will develop Terms of Reference for a follow‐up meeting to
continue building the NGO cooperation against impunity. Division of tasks among
the priorities identified above is a first step. Whether in the future that will grow into
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a close Coalition against Impunity or a more fluid and loose Community against
Impunity is open.

III

1

Annexes

Glossary

ABRI

Angkatan Bersenjata Republik Indonesia:

ABRI masuk desa

the army enters into the villages

ABS

Asal Bapak Senang: As long as the master is content

ADB

Asian Development Bank

AGO

Attorney Generalʹs Office: Kejaksaan Agung

AI

Amnesty International

AJI

Aliansi Jurnalis Indonesia: Indonesian Journalistsʹ Alliance

amok

run amuck, become violent beyond reason

Ansor

Youth movement of Nahdatul Ulama

aparat

military and police

ASEAN

Association of South East Asian Nations

ASEM

Asia Europe Meeting

Bakorstanas

Badan Koordinasi Bantuan Pemantapan Stabilitas Nasional: Coordinating Body of
Support for National Stability

Banser

Bantuan Serbaguna Pemuda Ansor: Multi‐purpose support groups for Ansor

Bhinneka Tunggal Ika

Unity in Diversity, the motto of the Republic of Indonesia

BIN

Badan Intelijen Negara: Intelligence Body of the State

BPK

Badan Pemeriksaan Keuangan: Supreme Audit Agency

Brimob

Brigade mobil: Mobile police brigades

bupati

head of a district

CAT

UN Convention Against Torture and Other Cruel, Inhuman or Degrading
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Treatment
CEDAW

UN Convention on the Eradication of All Forms of Discrimination against
Women

CERD

UN Convention on the Elimination of All Forms of Racial Discrimination

CGI

Consultative Group on Indonesia

CRC

UN Convention on the Rights of the Child

Dewan Papua

Papua Council

DIHR

Danish Institute on Human Rights

DOM

Daerah Operasi Militer: Region under military operations

DPD

Dewan Perwakilan Daerah: Council of Regional Representatives

DPR

Dewan Perwakilan Rakyat: Council of the Peopleʹs Representatives

dwifungsi

dual role of the army

EU

European Union

Falintil

East Timorese National Liberation Army

FKM

Front Kedaulatan Maluku: Front for Moluccan Sovereignty

G30S

Gerakan 30 September: 1965 30 September Movement

GAM

Gerakan Aceh Merdeka: Movement for Independent Aceh

GANDI

Gerakan Anti‐Diskriminasi Indonesia: Indonesian Anti‐Discrimination Movement

GDI

Gender Development Index of UNDP

Golkar

Golongan Karya: Functional Grouping, the political vehicle of the Orde Baru

Gus Dur

Abdurrahman Wahid, President of the Republic of Indonesia, 1999‐2001

haatzaai

hate speech

halus

fine, civilised

hansip

pertahanan sipil: civilian defence auxiliaries

harga mas

prize of gold, expression for financial compensation for human rights violations

HDI

Human Development Index of UNDP

HOM

Humanist Committee on Human Rights

HRC

Human Rights Committee, treaty body of the ICCPR

HRIA

human rights impact assessment

HRW

Human Rights Watch

hukum adat

traditional law

ICC

International Criminal Court

ICCPR

International Covenant on Civil and Political Rights of the UN

ICESCR

International Covenant on Economic, Social and Cultural Rights of the UN
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ICG

International Crisis Group

ICJ

International Commission of Jurists

ICTR

International Criminal Tribunal for Rwanda

ICTY

International Criminal Tribunal on Yugoslavia

IGGI

Intergovernmental Group on Indonesia

ILO

International Labour Organisation

IMF

International Monetary Fund

in absentia

trial without the defendant present

JI

Jemaah Islamiyah: litt. Muslim community, radical Muslim organisation listed as a
terrorist organisation by the UN on 23 October 2002

kamra

keamanan rakyat: peopleʹs security force

kasar

blunt, rude, uncivilised

kebatinan

Javanese mystic belief

Kelompok Naga Merah Group of the Red Dragon; militia in East Timor
KKN

Korupsi, Kolusi dan Nepotisme: Corruption, collusion and nepotism

KKP

Komisi Kebenaran dan Persahabatan: Commission for Truth and Friendship
Indonesia‐East Timor

KKR

Komisi Kebenaran dan Rekonsiliasi : Truth and Reconciliation Commission (TRC)

Komisi Kejaksaan

Commission on the Prosecution

Komnas HAM

Komisi Nasional Hak Asasi Manusia: National Human Rights Commission

Konstituante

Konstituante: Constituent Assembly (1953‐1957)

Kopasanddha

Komando Pasukan Sandi Yudha: Special Troops of the army, 1971‐1985

Kopassus

Komando Pasukan Khusus: Special Troops of the army, since 1985

Kopkamtib

Komando Pemulihan Keamanan dan Ketertiban: Command for the Restoration of
Security and Order

Kostrad

Komando Strategis Angkatan Darat: Command of Strategic Reserve Troops

KPK

Komisi Pemberantasan Korupsi: Commissionfor the eradication of corruption

KUHAP

Khitab Undang‐undang Hukum Acara Pidana: Criminal Procedures Code

KUHP

Khitab Undang‐undang Hukum Pidana: Criminal Code

KY

Komisi Yudisial: Judicial Commission for control of the judiciary

Laskar Jihad

Laskar Jihad: Army for a Holy War; militia in Maluku

LBH

Lembaga Batuan Hukum: Institute for Legal Aid

MA

Mahkamah Agung: Supreme Court

Mahkejapol

informal forum of cooperation between the Supreme Court, the Ministry of
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Justice, the Prosecution and the police to prosecute without fair trial (until 2000?)
makar

rebellion

malu

shy, ashamed

Martial Law

military emergency decree

mata gelap

litt. the eyes are blinded; be hysterical with fury, go berserk

Mati

Hidup

Demi Life or Death for Integration; militia in East Timor

Integrasi
militia

paramilitary group

MK

Mahkamah Konstitusi: Constitutional Court

MPR

Majelis Permusyawaratan Rakyat: Peopleʹs Consultative Assembly

NU

Nahdatul Ulama: Muslim mass organisation

NKRI

Negara Kesatuan Republik Indonesia: Unitarian state of the republic of Indonesia

non‐retro‐activity

legal concept that implies that crimes cannot be punished before they have been
identified as a crime by law

Opsus

Operasi Chusus: special operations by armed forces

Orde Baru

New Order

Orde Baru

Orde Baru

Orde Lama

Old Order

Pancasila

five pillars of the Indonesian society: belief in one God, justice and civility among
peoples, unity of the Indonesian Nation, democracy through deliberations and
consensus, and social justice

PBHI

Perhimpunan Bantuan Hukum dan Hak Azasi Indonesia Association for Legal Aid
and Human Rights

PDI

Partai Demokrasi Indonesia: Democratic Party of Indonesia (until 1996)

PDI‐P

Partai Demokrasi Indonesia Perjuangan: Indonesian Democratic Party of struggle
(from 1996 onwards)

Pemuda Panca Marga

Youth of the five clans, militia group in Jakarta

Pemuda Rakyat

Youth of the People: Youth group of the PKI, banned in 1965

Petisi 50

Group of 50 Petitioners (1980)

PKI

Partai Komunis Indonesia: Indonesian Communist Party, banned in 1965

qanun

the code of Sharia law in Aceh

ratih

rakyat terlatih: trained civilians, militia group in East Timor

reformasi

reform movement

retro‐activity

concept that crimes are punishable in retrospection
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United Nations Treaty on the International Criminal Court, adopted in Rome,
1998

RPKAD

Resimen Pasukan Khusus Angkatan Darat: Regiment of Special Troops of the Army,
pre 1971

RRI

Radio Republik Indonesia: state‐owned Radio Station

SARA doctrine

Suku, Agama, Ras, Antar‐golongan: doctrine that banned public disussion on
ethnic, religious, racial and societal groupsʹ issues; groups meaning social classes

saudara muda

younger brother

saudara tua

elder brother

SBKRI

Surat Bukti Kebangsaan Republik Indonesia: Certificate of Proof of Indonesian
Citizenship, used for ethnic Chinese

SBY

Susilo Bambang Yudhoyono, President of the Republic of Indonesia, 2004‐

SIRA

Senter Informasi Referendum Aceh: Information Centre of an Aceh Referendum

SIUPP

Surat Izin Usaha Penerbitan Pers: Press Publication Business License

Syariʹah

Sharia law

Timor Leste

East Timor

Timor Lorosaʹe

East Timor

Tipikor

Pengadilan Khusus Tindak Pidana Korupsi: Special Court for Corruption Cases

Tjakrabirawa

Presidential Guards

TNI

Tentara Nasional Indonesia: National Armed Forces of Indonesia

TPF

Tim Pencari Fakta: Fact‐finding Team on the death of Munir

TRC

Truth and Reconciliation Commission (also: KKR)

TVRI

Televisi Republik Indonesia: State‐owned Television Station

UDHR

Universal Declaration of Human Rights

UN

United Nations

UNCHR

United Nations Commission on Human Rights

UNDP

United Nations Development Program

UNTAET

United Nations Transitional Administration in East Timor

US Country Reports

United States State Department Country Reports on Human Rights Practices

UU26/2000

Law on human rights tribunals

UU27/2004

Law on the Truth and Reconciliation Commission

UU34/2004

Law on the Army

UU39/1999

Law on Human Rights

UU5/1963

Anti‐Subversion Law of 1963
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UUD45

1945 Constitution

UUOrmas

Undang‐undang Organisasi Masyarakat: Law on Civil Society Organisations

wanra

pelawanan rakyat: peolpeʹs resistence, militia group

WCC

Womenʹs Crisis Centre

yang berwajib

military and police

Yayasan HAK

Yayasan untuk Hukum, Hak Azasi Manusia dan Keadilan: Foundation for Law,
Human Rights and Justice (East Timor)

The Scope of Impunity in Indonesia

2

193

References

Legislation
Keppres 40/2004

Decree of the President of the Republic of Indonesia Number 40 Year 2004 on The
National Plan of Action of Human Rights 2004‐2009. Official Translation, Directorate
General of Human Rights Protection, Department of Justice and Human Rights of
the Republic of Indonesia. Jakarta, 2004

MK 2005

Laporan Permohonan Pengujian Undang‐undang Mahkamah Konstitusi (Report of the
Requests for scrutiny of laws by the Constitutional Court) www.mahkamahkonstitusi.
go.id accessed 16‐02‐05.

Perpres 18/2005

Peraturan Presiden Republik Indonesia Nomor 18, tahun 2005 tentang Komisi Kejaksaan
RI (Presidential Decree on the Commission on the Prosecution) downloaded from
www.ri.go.id/produk_uu/produk2005/ Pepres2005/Perpres%2018‐2005.doc

UUD45

Undang‐undang Dasar Negara Republik Indonesia tahun 1945 (1945 Constitution of the
Republic of Indonesia). http://www.mahkamahkonstitusi.go.id/uud1945 on 24/9/06.

UU5/1998

Undang‐Undang tentang Pengesahan Convention against Torture (Law on the
Ratification of the Convention against Torture). Citra Umbara, Bandung. 2001

UU9/1998

Undang‐Undang tentang Kemerdekaan Menyampaikan Pendapat di muka umum (Law
on the Freedom of Expression). Penerbit Citra Umbara, Bandung, 2001

UU39/1999

Undang‐undang tentang Hak Asasi Manusia UU39/1999) (Law on Human
Rights) Penerbit Citra Umbara, Bandung 2001, page 2‐68.

UU26/2000

Undang‐Undang tentang Pengadilan Hak Azasi Manusia 2000 (UU26/2000) dan
Penjelasannya (Law on the establishment of Human Rights Tribunals 2000 and its
explanation) . Penerbit Citra Umbara, Bandung 2001, page 74‐128.

UU24/2003

Undang‐Undang tentang Mahkamah Konstitusi (Law on the Constitutional Court).
Penerbit Citra Umbara, Bandung, September 2003.

UU22/2004

Undang‐Undang Komisi Yudisial (Law on the Judicial Commission). Penerbit
Fokusmedia, Bandung, November 2004.

UU27/2004

Undang‐Undang Komisi Kebenaran dan Rekonsiliasi (Law on the Truth and
Reconciliation Commission) UU27/2004. Lembaran Negara Republik Indonesia
(Stateʹs Publication) 2004/ 114 and no. 4429

UU28/2004

Undang‐Undang tentang perubahan UU16/2001 tentang Yayasan (Law on the change of
Law 16/2001 on Foundations). Penerbit Fokusmedia, Bandung 2004.

UU34/2004

Undang‐Undang tentang Tentara Nasional Indonesia beserta penjelasannya ( The Act on
the Indonesian National Army and its explanation). Pustaka Widyatama, Yogyakarta,
December 2004.

194

Martha Meijer

Authors

Books, articles, reports

Abdul Latief (2000)

Pledoi Kol. Abdul Latief; Soeharto terlibat G30S (the Plea of Col. A. Latief, Suharto
involved in the G30S). Institut Studi Arus Informasi, 2000.

Aditjondro, George J. (2000a)

Notes on Jihad forces in Maluku. unpublished paper June 2000. downloaded 7 June
2005 from http://www.angelfire.com/rock/hotburrito/laskar/aditjondro500.html

Aditjondro, George J. (2000b)

Guns, pamphlets & handie‐talkies; How the military exploited local ethno‐religious
tensions in Maluku to preserve their political and economic privileges. unpublished
paper October 2000

Amirrudin (2003)

Kita Tidak Mau BIN Jadi Reinkarnasi Kopkamtib dan Bakorstanas (We do not want the
BIN to become the reincarnation of Kopkamtib and Bakorstanas). Interview with
Amirrudin from ELSAM, Kompas 06‐03‐2003

Amnesty International (1977)

Indonesia; An Amnesty International Report. AI Index PUB 77/00/77

Amnesty International (1996a)

Indonesia: Full justice? ‐ Military trials in Irian Jaya. AI Index: ASA 21/17/96

Amnesty International (1996b)

Indonesia: PDI Raid: Reprisals Continue. AI Index ASA 21/5/96

Amnesty International (1997a)

Indonesia: The Anti‐subversion Law: A Briefing. AI Index ASA 21/03/97

Amnesty International (1997b)

East Timor: Truth, justice and redress. AI Index ASA 21/81/97

Amnesty International (1999a)

East Timor: Paramilitary attacks jeopardize East Timorʹs future. AI Index ASA 21/26/99

Amnesty International (1999b)

Aceh: End human rights violations and the culture of impunity. News Service 222/99; AI
Index ASA 21/206/99

Amnesty International (2000a)

Indonesia: Retroactivity amendment regressive for human rights. News Service Nr. 159;
AI Index ASA 21/033/2000

Amnesty International (2000b)

The Consultative Group on Indonesia (CGI); A Briefing for Government Members and
Donor Agencies. AI Index ASA 21/52/00

Amnesty International (2000c)

Indonesia:The impact of impunity on women in Aceh. AI Index ASA 21/60/00

Amnesty International (2000d)

Indonesia: Activists at risk in Aceh. AI Index 21/61/00.

Amnesty International (2000e)

Indonesia: Impunity persists in Papua as militia groups take root. AI Index ASA 21//00

Amnesty International (2000f)

Indonesia: Comments on the draft law on Human Rihts Tribunals. AI Index ASA
21/25/00

Amnesty International (2001a)

Indonesia: Commentary on Indonesiaʹs first report to the UN Committee against Torture.
AI Index ASA 21/048/2001

Amnesty International (2001b)

Indonesia: Amnesty International condemns the killing of Papuan independence leader.
AI Index ASA 21/052/2001

Amnesty International (2001c)

Indonesia: Comments on the Law on Human Rights Courts (Law no. 26/2000). AI Index
ASA 21/005/2001

Amnesty International (2001d)

Briefing on the current human rights situation in Indonesia. AI Index ASA 21/006/2001

Amnesty International (2002a)

Indonesia: Impunity and human rights violations in Papua. AI Index ASA 21/015/02

Amnesty International (2002b)

Indonesia: Grave human rights violations in Wasior, Papua. AI Index ASA 21/032/02

195

The Scope of Impunity in Indonesia

Amnesty International (2003a)

Indonesia & Timor Leste: International Responsibility for Justice.

AI Index ASA

03/001/2003
Amnesty International (2003b)

Indonesia: Press freedom under threat. AI Index ASA 21/044/2003

Amnesty International (2003c)

Indonesia: Protecting the protectors: human rights defenders and humanitarian workers
in Nanggroe Aceh Darussalam. AI Index ASA 21/02/2003.

Amnesty International (2003d)

Indonesia: Guilty verdict insufficient to deliver justice and truth. AI Index: ASA
21/040/2003 (Public) News Service No: 184, 5 August 2003

Amnesty International (2004a)

Indonesia: Urgent measures needed to ensure justice for victims of human rights
violations in Papua. News Service No: 121; AI Index: ASA 21/017/2004

Amnesty International (2004b)

Indonesia: Human rights sacrificed to security in NAD (Aceh). AI Index: ASA
21/018/2004

Amnesty International (2004c)

Indonesia: Editorʹs jail sentence threatens press freedom. AI Index ASA 21/037/2004

Amnesty International (2004d)

Indonesia: Prisoners of Conscience Action 2004; Case sheet: The Tempo trials ‐ Update.
AI Index ASA 21/03/2004.

Amnesty International (2005)

Amnesty International Annual Report2005. downloaded from www.amnesty.org, 2
June 2005.

Anderson, Benedict R. and Ruth T. A preliminary Analysis of the October 1, 195, Coup in Indonesia. Interim Reports
McVey (1971)

Series, Cornell University, Ithaca New York, 1971.

Andreassen, Bard Anders and What’s the Goal? What’s the Purpose? Observations on Human Rights Impact
Hans‐Otto Sano (2004)

Assessment. Research Notes 02/2004. Norwegian Centre for Human Rights,
University of Oslo.

Artidjo Alkostar (2000)

Negara tanpa Hukum. Catatan Pengacara Jalanan (Land without Law. Notes from a
wandering lawyer) Pustaka Pelajar, Yogyakarta 2000

Artidjo Alkostar (2003)

Human Right Court, Indonesia and Civilization. PUSHAM‐UII, Yogyakarta, 2003

Asia Foundation, The and AC Survey Report on Citizenʹs Perceptions of the Indonesian Justice Sector. The Asia
Nielsen (2001)

Foundation, Jakarta 2001.

Asia Watch (1990)

Injustice, Persecution, Eviction; A human rights update on Indonesia and East Timor.
Asia Watch, New York‐Washington, USA, March 1990.

Asvi Warman Adam (2005)

Kurikulum Sejarah 1994 ʺVersusʺ 2004 (The history curriculum 1994 versus 2004).
Kompas 01‐07‐2005

Baehr,
Jacqueline

Peter,
Smith

Hilde
and

Hey, Human Rights in Developing Countries Yearbook 1995. Kluwer Law International,
Theresa The Hague ‐ London ‐ Boston, 1995.

Swinehart (eds.), (1995)
Baehr, Peter, Hilde Selbervik and Responses to Human Rights Criticism: Kenya‐Norway and Indonesia‐The Netherlands.
Arne Tostensen (1995)

In: Baehr, Peter, Hilde Hey, Jacqueline Smith and Theresa Swinehart (eds.):
Human Rights in Developing Countries Yearbook 1995; Kluwer Law International,
The Hague ‐ London ‐ Boston, 1995.

Baharuddin Lopa (2001)

Kejahatan Korupsi dan Penegakan Hukum (The crime of corruption and law‐
enforcement). Penerbit Buku Kompas, Jakarta, 2001.

196

Martha Meijer

Berg, Esther M. van den (2001)

The Influence of Domestic NGOs on Dutch Human Rights Policy. Case Studies on South
Africa, Namibia, Indonesia and East Timor. Intersentia ‐ Hart, Antwerpen ‐
Groningen ‐ Oxford, 2001.

Bivitri Susanti (2004)

National Security, the Media and the Promotion of Rights in Indonesia. Paper presented
in International Workshop on National Security, Media and the Promotion of Rights in
Asia, 22‐24 February 2004, International House of Japan, Tokyo. downloaded on
14‐06‐2005 from http://rspas.anu.edu.au/asiarightsjournal/Bivitri_Susanti.pdf

Bonner, Raymond and Jane Perlez White House Seeks to Resume Aiding Indonesiaʹs Army. The New York Times 29 June
(2002)

2002, as downloaded from www.etan.org 30‐05‐05.

Bouwer, Ardi, Ireen Farjon, S. Stemmen zonder stem; verkiezingen in Indonesië (Voting without a voice; elections in
Wongso‐menggolo (eds.) (1992)

Indonesia). INDOC, Leiden 1992.

Conboy, Ken (2003)

Kopassus, Inside Indonesiaʹs Special Forces. Equinox Publishing, Jakarta ‐ Singapore,
2003

Conboy, Ken (2004)

Intel, Inside Indonesiaʹs Intelligence service. Equinox Publishing, Jakarta ‐ Singapore,
2004

Cribb, Robert (ed.) (2004)

Pembantaian PKI di Jawa dan Bali 1965‐1966 (The Indonesian Killings of 1965‐1966,
Studies from Java and Bali) Matabangsa, Yogyakarta 2004.

Eye on Aceh 2004

Fear in the Shadows: Militia in Aceh. Eye on Aceh, 2004.

Glasius, Marlies Ellen (1999)

Foreign Policy on Human Rights; Its influence on Indonesia under Soeharto. Intersentia‐
Hart, Antwerpen ‐ Groningen ‐ Oxford 1999

Global Policy Forum

http://www.globalpolicy.org/intljustice/universal/univindex.htm, downloaded 24
August 2005.

Guardian, the (1999)

An East Timor story: A just cause is never a lost cause (film review). The Guardian, 1
September 1999 downloaded from http://www.cpa.org.au/garchve1/969film.htm

Gunduz, Canan (2004)

Human Rights and Development:The World Bank’s Need for a Consistent Approach.
Development Studies Institute, London School of Economics and Political
Science, London, 2004.

Hadi Soesastro, Anthony L. Smith, Governance in Indonesia. Challenges Facing the Megawati Presidency. Institute of
Han Mui Ling (eds.) (2003)

Southeast Asian Studies (ISEAS), Singapore, 2003

Holloway, Richard (ed.) (2002)

Stealing from the people. 16 Studies of Corruption in Indonesia. Aksara Foundation on
behalf of he Partnership for Governance Reform in Indonesia, Jakarta, 2002

Human

Rights

Watch

(2003a)
Human

2003. Vol. 15 No. 4 (C)
Rights

Watch

(2003b)
Human

(1998b)

(HRW) Indonesia: Aceh under Martial Law; Muzzling the Messengers: Attacks and Restrictions
on the Media. HRW November 2003, Vol. 15 No. 19 (C)

Rights

Watch

(1998a)
Human

(HRW) A Return to the New Order? Political Prisoners in Megawatiʹs Indonesia. HRW July

(HRW) Indonesia: The damaging Debate on Rapes of Ethnic Chinese Women. HRW 1998.
http://www.hrw.org/reports98/indonesia3/

Rights

Watch

(HRW) Academic Freedom in Indonesia; Dismantling Soeharto‐Era Barriers. Human Rights
Watch,

September

1998,

downloaded

http://www.hrw.org/reports98/indonesia2/#P202_5925

on

12‐06‐2005

from

197

The Scope of Impunity in Indonesia

Human

Rights

Watch

(HRW) Violence and Political Impasse in Papua. HRW July 2001 . Vol. 13. no 2(C)

Rights

Watch

(HRW) Indonesia: Accountability for human rights violations in Aceh. HRW March 2001. Vol.

(2001a)
Human
(2001b)
Human

14. no (C)
Rights

Watch

(HRW) Aceh at War: Torture, Ill‐treatment, and Unfair Trials. Human Rights Watch Report;

(2004)
Human

Vol. 16 No. 11(C), September 2004
Rights

Watch

(HRW) Indonesia; Country Summary. Human Rights Watch, January 2005.

(2005)
Ifdhal Kasim (2004)

Demi Kebenaran (Seeking the Truth). ELSAM, Jakarta 2004

Imparsial (2004)

State reconstruction through Acehʹs Martial Law. Team of Imparsial, The Indonesian
Human Rights Monitor, December 2004.

Imparsial (2004a)

A Portrait of TNI reform in the Enactment of the TNI Act. Team of Imparsial, The
Indonesian Human Rights Monitor, Jakarta, December 2004

Imparsial (2005)

Menuju TNI Profesional; Tidak berbisnis dan tidak berpolitik. Perjalanan Advokasi RUU
TNI (Towards a professional Army; not in business, not in politics. A roadmap of
advocacy on the draft law on the TNI). Imparsial, Jakarta, 2005.

International

Commission

Jurists (ICJ) (1999)

of News

release

on

the

publication

ʺThe

Rulerʹs

Lawʹ.

downloaded

from

http://www.icj.org/news.php3?id_article=3580&lang=en on 21‐06‐2005

International Court of Justice (ICJ) The International Court of Justice. Fifth Edition 2004. The Hague. Downloaded from
2004

http://www.icj‐cij.org/icjwww/igeneralinformation/ibleubook.pdf on 27‐7‐2006

International Crisis Group (ICG) Indonesia: Keeping the military under control. International Crisis Group, ICG Asia
(2000)

Report no. 9, Jakarta/Brussels 2000

International Crisis Group (ICG) Indonesia: Impunity versus Accountability for Gross Human Rights Violations.
(2001a)

International Crisis Group ICG Asia Report No 12. Jakarta/Brussels, 2001

International Crisis Group (ICG) Indonesia: Next steps in military reform. International Crisis Group, ICG Asia Report
(2001b)

no. 24, Jakarta/Brussels, 2001

International Crisis Group (ICG) Conflict
(2004)

History:

Indonesia.

updated

October

2004.

http://www.crisisgroup.org/home/index.cfm?action=conflict_search&l=1&t=1&c_
country=49 , downloaded June 2005.

Jakarta Post, The (2003)

The U.S. Freeport Company paid 5.6 US$ to TNI. The Jakarta Post 13‐03‐03

Jenkins, David (1984)

Suharto and his Generals, Indonesian Military Politics 1975‐1983. Monograph Series
no. 64, Cornell University, Ithaca ‐ New York, 1984

Joinet, L. (1996)

The Administration of Justice and the Human Rights of Detainees; Question of the
impunity of perpetrators of human rights violations (civil and political); final report
prepared by Mr L.

Joinet pursuant to Sub‐commission resolution 1995/35.

E/CN.4/Sub.2/1996/18
Joinet, L. (1997)

The Administration of Justice and the Human Rights of Detainees; Question of the
impunity of perpetrators of human rights violations (civil and political). Revised final
report prepared by Mr Joinet pursuant to Sub‐commission decision 1996/119.
E/CN.4/Sub.2/1997/20/Rev.1

198

Martha Meijer

Jones, Sidney, Irjen Pol (ret.) Drs. Reforming the Indonesian Mobile Brigade (BRIMOB); An Evaluation of Human Rights
Ronny

Lihawa,

Santiago Training and an Assessment of Major Issues for Reform. Partnership for Governance

Villaveces‐Izquierdo PhD, Ignatius Reform in Indonesia, Jakarta 2004
Priambodo (2004)
Komandjaja, Eva C. (2005)

Team questions Garudaʹs commitment in Munir probe. The Jakarta Post, National
News ‐ March 01, 2005

Kompas (2003)

Kita Tidak Mau BIN Jadi Reinkarnasi Kopkamtib dan Bakorstanas (We do not want the
BIN to become the reincarnation of Kopkamtib and Bakorstanas). Interview with
Amirrudin, ELSAM. 6‐3‐2003.

Kontras (2000)

Negara Menolak Bertanggungjawab; Laporan Pelanggaran HAM Tahun 2000 (The State
Refuses to be Accountable; Report on human rights violations, 2000). KontraS, Jakarta,
2000.

KontraS (2003)

Politik Militer Dalam Transisi Demokrasi Indonesia; Catatan KontraS Paska Perubahan
Rezim 1998 (Military Politics in the Democratic Transition in Indonesia; Comments by
KontraS after the change of government in 1998), KontraS, Jakarta 2003.

KontraS (2004)

Laporan Penelitian Bisnis Militer di Perusahaan Pengeboran Minyak Bojonegoro Jawa
Timur (Research Report of the military business in oil drilling, Bojonegoro, East Java).
KontraS, Jakarta 2004.

KontraS (2004a)

Laporan Penelitian Keterlibatan Militer Dalam Bisnis di Bojonegoro, Boven Digoel
dan Poso (Research Report on the Military Involvement in Business in Bojonegoro, Boven
Digoel and Poso). KontraS, Jakarta, 2004.

KontraS (2005)

Menolak Impunitas, serangkaian prinsip perlindungan dan pemajuan Hak Asasi
Manusia; Prinsip‐prinsip hak korban.( Translation of: The Administration Of Justice
And The Human Rights Of Detainees dan Promotion and Protection of Human Rights)
Translation by KontraS, Jakarta, 2005.

KontraS (2006)

Aceh, Damai Dengan Keadilan? Mengungkap Kekerasan Masa Lalu. (Aceh, Peace with
Justice?Expressing the violence of the past.) KontraS, Jakarta, 2006

KontraS (2006a)

Penegakkan Hukum dan HAM masih Gelap; Laporan HAM Tahun 2005 (The
Maintenance of Justice and Human Rights is still obscure; Annual Human Rights report
2005). KontraS 2006.

Krisnadi, I.G.

Tahanan Politik Pulau Buru (1969‐1979) (Political prisoners of the island of Buru (1969‐
1979). Penerbit PT Pustaka LP3ES, Jakarta, 2001.

Landman, Todd (2004)

Measuring Human Rights: Principle, Practice, and Policy. In: Human Rights Quarterly
26 (2004), p. 906‐931

Lindholt, Lone and Hans‐Otto Human Rights Indicators 2000; Part 2: A methodological and Technical Outline. The
Sano (2000)

Danish Centre for Human Rights, Copenhagen, Denmark

Mardjono Reksodiputro (2002)

Corruption in the Indonesian Legal System. In: Holloway R. (ed.): Stealing from the
People, 16 Studies of Corruption in Indonesia. Aksara Foundation on behalf of the
Partnership for Governance Reform in Indonesia , Jakarta, 2002

Margalit, Avishai (2002)

The Ethics of Memory. Harvard University Press, Cambridge, Mass.; London. 2002

199

The Scope of Impunity in Indonesia

Mediaindo (2005)

Badan Antiteror Tidak Sama dengan Kopkamtib (The counter terror agency is not the
same as the Kopkamtib). Statement by Mohammad Maʹruf, Minister of Interior, 6
June

2005.

downloaded

from

http://www.dephan.go.id/

modules.php?name=News&file=article&sid=6878 dd. 17‐06‐2005
Mizuno, Kumiko (2003)

Indonesian Politics and the Issue of Justice in East Timor. In: Hadi Soesastro et al.
(eds.): Governance in Indonesia. Challenges Facing the Megawati Presidency. Institute
of Southeast Asian Studies (ISEAS), Singapore 2003.

Odinkalu, Chidi Anselm (1996)

Challenging Impunity. Interights Bulletin Vol. 10, no. 3, London 1996.

Orentlicher, Diane (2004)

Independent Study on best practices, including recommendations, to assist states in
strengthening their domestic capacity to combat all aspects of impunity. E/CN.4/2004/88

Orentlicher, Diane (2005)

Report of the independent expert to update the Set of Principles to combat impunity.
E/CN.4/2005/102

Orentlicher, Diane (2005a)

Report of the independent expert to update the Set of Principles to combat impunity.
E/CN.4/2005/102/Add. 1

PBHI (2001)

Indonesia Hilangnya Rasa Aman; Laporan 2001: Hak Asasi Manusia di Indonesia
(Indonesia, and the loss of security; Report 2001: Human rights in Indonesia).
Perhmpunan Bantuan Hukum dan Hak Asasi Manusia di Indonesia (PBHI),
Jakarta 2001.

PBHI (2004)

Deployment of Raider troops, the large‐scale special troops, in Aceh. Unpublished
Report PBHI, Jakarta 2004

Poe, Steven C., Sabine C. Carey How are These Pictures Different? A Quantitative Comparison of the US State
and Tanya C. Vazquez (2001)

Department and Amnesty International Human Rights Reports, 1976‐1995. In: Human
Rights Quarterly 23 (2001), p. 650‐677

Pramoedya Ananta Toer (1964)

Korupsi (Corruption). N.V. Nusantara, Bukittinggi ‐ Djakarta, 1964

Radstaake, Marike (2002b)

Human Rights Impact Assessment; Steps and Tools. Introductory paper at the
occasion of the EU Human Rights Discussion Forum, December 2002.
Unpublished paper, HOM 2002

Radstaake,

Marike

Bronkhorst (2002a)

and

Daan Matching Practice with Principles; Human Rights Impact Assessment: EU
Opportunities. HOM, Utrecht, The Netherlands, 2002.

Radstaake, Marike and Jan de “Reinvigorating human rights in the Barcelona Process”: using Human Rights Impact
Vries (2004)

Assessment to enhance mainstreaming of human rights. Humanist Committee on
Human Rights, HOM, Utrecht, the Netherlands, 2004

Riefqi Muna, M. (2002)

Money and Uniform: Corruption in the Indonesian Armed Forces. In: Holloway (ed.):
Stealing from the People, 16 Studies on Corruption in Indonesia, 2002, p. 1‐26.

Rudy Gunawan, F.X.

Orang Hilang, Sebuah catatan lepas disekitar korban peculikan (Disappeared persons; a
loose comment on victims of kidnapping). Penerbit Pabelan Jayakarta, Jakarta, 1998.

Satya Arinanto (1996)

DPR bisa mendesak Pemerintah untuk Ratifikasi Konvensi HAM (The Parliament can
exert pressure on the Government to ratify the Human Rights Conventions). Kompas 3
June 1996. downloaded

from http://www.hamline.edu/apakabar/basisdata/

1996/06/03/0021.html on 11‐06‐2005

200

Satya Arinanto (2004)

Martha Meijer

Law Enforcement Prospects for 2005. The Jakarta Post, 30 December 2004, as posted
on: http://www.infid.be/law_prospect_2005.htm, downloaded dd. 12‐06‐2005

Schwarz, Adam (1994)

A Nation in Waiting, Indonesia in the 1990s. Allen and Unwin Pty Ltd, St Leonards,
NSW, Australia.

Sitathan, Tony (2003)

Maelstrom Over Indonesiaʹs Anti‐Terror Bill. Asia Times, August 26, 2003.

SKP (2003)

Situasi Akhir Tahun 2003 di Papua; Refleksi. ( The situation at the end of the year 2003
in Papua; a reflection) Sekretariat Keadilan & Perdamaian (SKP), Keuskupan
Jayapura. Jayapura, Indonesia, November 2003

Tesoro, José Manuel (2004)

The Invisible Palace; the true story of a journalist’s murder in Java. Equinox Publishing
(Asia) Pte. Ltd, Jakarta 2004.

Thoolen, Hans (ed.) (1987)

Indonesia and the Rule of Law; Twenty Years of ʹNew Orderʹ Government. A study
prepared by the International Commission of Jurists and the Netherlands Institute of
Human Rights (SIM). Frances Pinter (Publishers), London, 1987

Tim Pencari Fakta (TPF) (2005)

Laporan Akhir Tim Pencari Fakta (TPF) Kasus Meninggalnya Munir. (Final Report by
the Fact‐Finding Team on the death of Munir). Unpublished paper, Jakarta, 23 June
2005.

Todung Mulya Lubis (2003)

Constitutional Reforms. In: Hadi Soesastro et al. (eds.): Governance in Indonesia.
Challenges Facing the Megawati Presidency. Institute of Southeast Asian Studies
(ISEAS), Singapore 2003.

United Nations (1994)

Report by the Special Rapporteur, Mr. Bacre Waly Ndiaye, on his mission to Indonesia
and East Timor from 3 to 13 July 1994. E/CN.4/1995/61/Add.1, 1 November 1994.

United Nations (1998)

Rome Statute of the International Criminal Court. July 1998. downloaded from
http://www.un.org/law/icc/statute/romefra.htm on 24‐09‐06. Also available in
Indonesian translation: Statuta Roma tentang Mahkamah Pidana Internasional.
Human Rights Study Center Fakultas Hukum Universitas Indonesia (LKHAM‐
FHUI), 2001.

United Nations (1998a)

Concluding observations of the Committee on the Elimination of Discrimination against
Women : Indonesia. 14/05/98. A/53/38.

United Nations (1999)

Report of the Security Council Mission to Jakarta and Dili, 8 to 12 September 1999;
S/1999/976 14 September 1999

United Nations (2001)

Consideration of Reports submitted by State Parties (due in 1999), Indonesia.
CAT/C/47/Add. 3. 16 July 2001

United Nations (2001a)

Conclusions and Recommendations of the Committee against Torture : Indonesia.
22/11/2001. CAT/C/XXVII/Concl. 3.

United Nations (2001b)

Summary Record of the 492nd Meeting: Indonesia 26‐11‐2001. CAT/C/SR.492

United Nations (2002)

Compte Rendue Analytique de la première partie de la 495e session, CAT/C/SR.495,
2002.

United Nations (2002a)

Comments made by State parties concerning conclusions and recommendations:
Indonesia. 17/09/2002. CAT/C/GC/2002/1.

201

The Scope of Impunity in Indonesia

United Nations (2003)

Report of the Special Rapporteur on the independence of judges and lawyers, Datoʹ
Param Cumaraswamy, submitted in accordance with Commission on Human Rights
Resolution 2002/4. E/CN.4/2003/65/Add.2. 13‐01‐2003. downloaded on 18‐06‐2005
from http://daccessdds.un.org/doc/UNDOC/GEN/G03/102/08/PDF/G0310208.pdf?
OpenElement

United Nations (2005a)

Status Ratifications. downloaded 18 March 2005
http://www.unhchr.ch/tbs/doc.nsf/Statusfrset?OpenFrameSet

United Nations (2005b)

Promotion

and

Protection

of

Human

Rights,

resolution

2005/81,

XVII,

E/CN.4/2005/L.10/Add.17 , 20 April 2005
United Nations (2005c)

Report to the Secretary‐General of the Commission of Experts to Review the Prosecution
of Serious Violations of Human Rights in Timor‐Leste (then East Timor) in 1999, 26
May 2005. S/2005/458 down loaded on 24 August 2005 from http://documents‐
dds‐ny.un.org/doc/UNDOC/GEN/N05/426/17/pdf/N0542617.pdf?OpenElement

United Nations (2005d)

Basic principles and guidelines on the right to a remedy and reparation for victims of
gross violations of international human rights law and serious violations of international
humanitarian law.

Human Rights Resolution 2005/35 based on the draft

E/CN.4/2005/59
United

Nations

Development Human Development Report 2000. UNDP/Oxford University Press, New York ‐

Program (UNDP 2000)
United

Nations

Oxford. 2000.

Development Human Development Report 2004. UNDP/Oxford University Press, New York ‐

Program (UNDP 2004)

Oxford. 2004.

United States State Department Indonesia, Country Report on Human Rights Practices ‐ 2004 . downloaded 4 March
(2005)

2005 http:/www.state.gov/g/drl/rls/hrrpt/2004/41643.htm

United States State Department East Timor Country report on Human Rights Practices ‐ 2004. downloaded 24 August
(2005a)

2005 from http://www.state.gov/g/drl/rls/hrrpt/2004/41641.htm

Usman Hamid (2002)

The Great Wall of Impunity. unpublished paper, 2002

WALHI (2005)

Mengutuk Aksi Pemboman dan Teror Terhadap Aktivis Kemanusiaan di Poso
(Condemning the bombing and terror against humanitarian workers in Poso). Joint
declaration of the Forum of NGOs in Central Sulawesi, 29 April 2005.

Wertheim, W.F. (1978)

Indonesië van vorstenrijk tot neo‐kolonie (Indonesia from feudalisme to neo‐colonialism).
Boom, Meppel‐Amsterdam, 1978

Wertheim, W.F. (1985)

Wiens Samenzwering? Nieuw licht op de gebeurtenissen van 1965 (Whose plot? New
light on the 1965 events). In: Indonesië: De Waarheid omtrent 1965, Stichting
ʺIndonesia Mediaʺ, Amsterdam,1985

Wojowasito, S. (1976)

Kamus Umum Indonesia Inggeris. Penerbit C.V. Pengarang, 1976.

202

3

Martha Meijer

List of resource persons

Persons who have been interviewed:

Mr Alif Imam Nurlambang ‐ Radio 68H
Mr Artidjo Alkostar ‐ Mahkamah Agung
Mr Gustaf Dupe ‐ Komite Aksi Pembebasan Tapol/Napol (KAP T/N)
Mr Henry Thomas Simarmata ‐ PBHI
Mr Mufti Makaarim ‐ KontraS
Mrs Poengky Indarti ‐ Imparsial
Prof. Dr Satya Arinanto ‐ Universitas Indonesia
Mrs Stien Djalil ‐ Church World Service
Mrs Suciwati ‐ Tifa Irian
Mr Usman Hamid ‐ KontraS

Members of the reference group:

Prof. Dr. P.R. Baehr
Dr. I. Boerefijn
Dr. M. Glasius
Drs. T. Oostenbrink
Drs. M. Radstaake
Drs. J. de Vries

The Scope of Impunity in Indonesia

4

203

Set of Principles to combat impunity

ADVANCE EDITED VERSION
Distr. GENERAL
E/CN.4/2005/102/Add.1
8 February 2005
Original: ENGLISH
COMMISSION ON HUMAN RIGHTS
Sixty-first session
Item 17 of the provisional agenda
PROMOTION AND PROTECTION OF HUMAN RIGHTS
Impunity
Report of the independent expert to update the Set of principles
to combat impunity, Diane Orentlicher*
Addendum
Updated Set of principles for the protection and promotion
of human rights through action to combat impunity

* The report was submitted after the deadline in order to take into account replies of all
respondents as well as the results of the expert workshop held in November 2004.
SYNOPTICAL TABLE OF THE UPDATED SET OF PRINCIPLES FOR THE PROTECTION
AND PROMOTION OF HUMAN RIGHTS THROUGH ACTION TO COMBAT IMPUNITY
Preamble
Definitions
I. COMBATING IMPUNITY: GENERAL OBLIGATIONS
Principle 1. General obligations of States to take effective action to combat impunity
II. THE RIGHT TO KNOW
A. General principles
Principle 2. The inalienable right to the truth
Principle 3. The duty to preserve memory
Principle 4. The victims’ right to know
Principle 5. Guarantees to give effect to the right to know
B. Commissions of inquiry
Principle 6. The establishment and role of truth commissions
Principle 7. Guarantees of independence, impartiality and competence
Principle 8. Definition of a commission’s terms of reference
Principle 9. Guarantees for persons implicated
Principle 10. Guarantees for victims and witnesses testifying on their behalf
Principle 11. Adequate resources for commissions
Principle 12. Advisory functions of the commissions
Principle 13. Publicizing the commission’s reports
C. Preservation of and access to archives bearing witness to violations
Principle 14. Measures for the preservation of archives
Principle 15. Measures for facilitating access to archives
Principle 16. Cooperation between archive departments and the courts and non-judicial
commissions of inquiry
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Principle 17. Specific measures relating to archives containing names
Principle 18. Specific measures related to the restoration of or transition to democracy and/or
peace
III. THE RIGHT TO JUSTICE
A. General principles
Principle 19. Duties of States with regard to the administration of justice
B. Distribution of jurisdiction between national, foreign,
international and internationalized courts
Principle 20. Jurisdiction of international and internationalized criminal tribunals
Principle 21. Measures for strengthening the effectiveness of international legal principles
concerning universal and international jurisdiction
C. Restrictions on rules of law justified by
action to combat impunity
Principle 22. Nature of restrictive measures
Principle 23. Restrictions on prescription
Principle 24. Restrictions and other measures relating to amnesty
Principle 25. Restrictions on the right of asylum
Principle 26. Restrictions on extradition/non bis in idem
Principle 27. Restrictions on justifications related to due obedience, superior responsibility, and
official status
Principle 28. Restrictions on the effects of legislation on disclosure or repentance
Principle 29. Restrictions on the jurisdiction of military courts
Principle 30. Restrictions on the principle of the irremovability of judges
IV. THE RIGHT TO REPARATION/GUARANTEES
OF NON-RECURRENCE
A. The right to reparation
Principle 31. Rights and duties arising out of the obligation to make reparation
Principle 32. Reparation procedures
Principle 33. Publicizing reparation procedures
Principle 34. Scope of the right to reparation
B. Guarantees of non-recurrence of violations
Principle 35. General principles
Principle 36. Reform of State institutions
Principle 37. Disbandment of parastatal armed forces/demobilization and social reintegration of
children
Principle 38. Reform of laws and institutions contributing to impunity
SET OF PRINCIPLES FOR THE PROTECTION AND PROMOTION OF
HUMAN RIGHTS THROUGH ACTION TO COMBAT IMPUNITY
Preamble
Recalling the Preamble to the Universal Declaration of Human Rights, which recognizes that disregard
and contempt for human rights have resulted in barbarous acts which have outraged the conscience of
mankind, Aware that there is an ever-present risk that such acts may again occur,
Reaffirming the commitment made by Member States under Article 56 of the Charter of the United
Nations to take joint and separate action, giving full importance to developing effective international
cooperation for the achievement of the purposes set forth in Article 55 of the Charter concerning
universal respect for, and observance of, human rights and fundamental freedoms for all,
Considering that the duty of every State under international law to respect and to secure respect for
human rights requires that effective measures should be taken to combat impunity,
Aware that there can be no just and lasting reconciliation unless the need for justice is effectively
satisfied,
Equally aware that forgiveness, which may be an important element of reconciliation, implies, insofar
as it is a private act, that the victim or the victim’s beneficiaries know the perpetrator of the violations
and that the latter has acknowledged his or her deeds,
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Recalling the recommendation set forth in paragraph 91 of Part II of the Vienna Declaration and
Programme of Action, wherein the World Conference on Human Rights (June 1993) expressed its
concern about the impunity of perpetrators of human rights violations and encouraged the efforts of
the Commission on Human Rights to examine all aspects of the issue,
Convinced, therefore, that national and international measures must be taken for that purpose with a
view to securing jointly, in the interests of the victims of violations, observance of the right to know
and, by implication, the right to the truth, the right to justice and the right to reparation, without which
there can be no effective remedy against the pernicious effects of impunity,
Pursuant to the Vienna Declaration and Programme of Action, the following principles are intended as
guidelines to assist States in developing effective measures for combating impunity.
Definitions
A. Impunity
“Impunity” means the impossibility, de jure or de facto, of bringing the perpetrators of violations to
account - whether in criminal, civil, administrative or disciplinary proceedings - since they are not
subject to any inquiry that might lead to their being accused, arrested, tried and, if found guilty,
sentenced to appropriate penalties, and to making reparations to their victims.
B. Serious crimes under international law
As used in these principles, the phrase “serious crimes under international law” encompasses grave
breaches of the Geneva Conventions of 12 August 1949 and of Additional Protocol I thereto of 1977
and other violations of international humanitarian law that are crimes under international law,
genocide, crimes against humanity, and other violations of internationally protected human rights that
are crimes under international law and/or which international law requires States to penalize, such as
torture, enforced disappearance, extrajudicial execution, and slavery.
C. Restoration of or transition to democracy and/or peace
This expression, as used in these principles, refers to situations leading, within the framework of a
national movement towards democracy or peace negotiations aimed at ending an armed conflict, to an
agreement, in whatever form, by which the actors or parties concerned agree to take measures against
impunity and the recurrence of human rights violations.
D. Truth commissions
As used in these principles, the phrase “truth commissions” refers to official, temporary, non-judicial
fact-finding bodies that investigate a pattern of abuses of human rights or humanitarian law, usually
committed over a number of years.
E. Archives
As used in these principles, the word “archives” refers to collections of documents pertaining to
violations of human rights and humanitarian law from sources including (a) national governmental
agencies, particularly those that played significant roles in relation to human rights violations; (b) local
agencies, such as police stations, that were involved in human rights violations; (c) State agencies,
including the office of the prosecutor and the judiciary, that are involved in the protection of human
rights; and (d) materials collected by truth commissions and other investigative bodies.
I. COMBATING IMPUNITY: GENERAL OBLIGATIONS
PRINCIPLE 1. GENERAL OBLIGATIONS OF STATES TO TAKE EFFECTIVE ACTION
TO COMBAT IMPUNITY
Impunity arises from a failure by States to meet their obligations to investigate violations;
to take appropriate measures in respect of the perpetrators, particularly in the area of justice, by
ensuring that those suspected of criminal responsibility are prosecuted, tried and duly punished;
to provide victims with effective remedies and to ensure that they receive reparation for the
injuries suffered; to ensure the inalienable right to know the truth about violations; and to take
other necessary steps to prevent a recurrence of violations.
II. THE RIGHT TO KNOW
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A. General principles
PRINCIPLE 2. THE INALIENABLE RIGHT TO THE TRUTH
Every people has the inalienable right to know the truth about past events concerning the
perpetration of heinous crimes and about the circumstances and reasons that led, through
massive or systematic violations, to the perpetration of those crimes. Full and effective exercise
of the right to the truth provides a vital safeguard against the recurrence of violations.
PRINCIPLE 3. THE DUTY TO PRESERVE MEMORY
A people’s knowledge of the history of its oppression is part of its heritage and, as such,
must be ensured by appropriate measures in fulfilment of the State’s duty to preserve archives
and other evidence concerning violations of human rights and humanitarian law and to facilitate
knowledge of those violations. Such measures shall be aimed at preserving the collective
memory from extinction and, in particular, at guarding against the development of revisionist
and negationist arguments.
PRINCIPLE 4. THE VICTIMS’ RIGHT TO KNOW
Irrespective of any legal proceedings, victims and their families have the imprescriptible
right to know the truth about the circumstances in which violations took place and, in the event
of death or disappearance, the victims’ fate.
PRINCIPLE 5. GUARANTEES TO GIVE EFFECT TO THE RIGHT TO KNOW
States must take appropriate action, including measures necessary to ensure the
independent and effective operation of the judiciary, to give effect to the right to know.
Appropriate measures to ensure this right may include non-judicial processes that complement
the role of the judiciary. Societies that have experienced heinous crimes perpetrated on a
massive or systematic basis may benefit in particular from the creation of a truth commission or
other commission of inquiry to establish the facts surrounding those violations so that the truth
may be ascertained and to prevent the disappearance of evidence. Regardless of whether a State
establishes such a body, it must ensure the preservation of, and access to, archives concerning
violations of human rights and humanitarian law.
B. Commissions of inquiry
PRINCIPLE 6. THE ESTABLISHMENT AND ROLE OF TRUTH COMMISSIONS
To the greatest extent possible, decisions to establish a truth commission, define its terms
of reference and determine its composition should be based upon broad public consultations in
which the views of victims and survivors especially are sought. Special efforts should be made
to ensure that men and women participate in these deliberations on a basis of equality.
In recognition of the dignity of victims and their families, investigations undertaken by
truth commissions should be conducted with the object in particular of securing recognition of
such parts of the truth as were formerly denied.
PRINCIPLE 7. GUARANTEES OF INDEPENDENCE, IMPARTIALITY AND
COMPETENCE
Commissions of inquiry, including truth commissions, must be established through
procedures that ensure their independence, impartiality and competence. To this end, the terms
of reference of commissions of inquiry, including commissions that are international in
character, should respect the following guidelines:
(a) They shall be constituted in accordance with criteria making clear to the public
the competence and impartiality of their members, including expertise within their membership
in the field of human rights and, if relevant, of humanitarian law. They shall also be constituted
in accordance with conditions ensuring their independence, in particular by the irremovability of
their members during their terms of office except on grounds of incapacity or behaviour
rendering them unfit to discharge their duties and pursuant to procedures ensuring fair, impartial
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and independent determinations;
(b) Their members shall enjoy whatever privileges and immunities are necessary for
their protection, including in the period following their mission, especially in respect of any
defamation proceedings or other civil or criminal action brought against them on the basis of
facts or opinions contained in the commissions’ reports;
(c) In determining membership, concerted efforts should be made to ensure adequate
representation of women as well as of other appropriate groups whose members have been
especially vulnerable to human rights violations.
PRINCIPLE 8. DEFINITION OF A COMMISSION’S TERMS OF REFERENCE
To avoid conflicts of jurisdiction, the commission’s terms of reference must be clearly
defined and must be consistent with the principle that commissions of inquiry are not intended to
act as substitutes for the civil, administrative or criminal courts. In particular, criminal courts
alone have jurisdiction to establish individual criminal responsibility, with a view as appropriate
to passing judgement and imposing a sentence.
In addition to the guidelines set forth in principles 12 and 13, the terms of reference of a
commission of inquiry should incorporate or reflect the following stipulations:
(a) The commission’s terms of reference may reaffirm its right: to seek the
assistance of law enforcement authorities, if required, including for the purpose, subject to the
terms of principle 10 (a), of calling for testimonies; to inspect any places concerned in its
investigations; and/or to call for the delivery of relevant documents;
(b) If the commission has reason to believe that the life, health or safety of a person
concerned by its inquiry is threatened or that there is a risk of losing an element of proof, it may
seek court action under an emergency procedure or take other appropriate measures to end such
threat or risk;
(c) Investigations undertaken by a commission of inquiry may relate to all persons
alleged to have been responsible for violations of human rights and/or humanitarian law, whether
they ordered them or actually committed them, acting as perpetrators or accomplices, and
whether they are public officials or members of quasi-governmental or private armed groups
with any kind of link to the State, or of non-governmental armed movements. Commissions of
inquiry may also consider the role of other actors in facilitating violations of human rights and
humanitarian law;
(d) Commissions of inquiry may have jurisdiction to consider all forms of violations
of human rights and humanitarian law. Their investigations should focus as a matter of priority
on violations constituting serious crimes under international law, including in particular
violations of the fundamental rights of women and of other vulnerable groups;
(e) Commissions of inquiry shall endeavour to safeguard evidence for later use in the
administration of justice;
(f) The terms of reference of commissions of inquiry should highlight the importance
of preserving the commission’s archives. At the outset of their work, commissions should
clarify the conditions that will govern access to their documents, including conditions aimed at
preventing disclosure of confidential information while facilitating public access to their
archives.
PRINCIPLE 9. GUARANTEES FOR PERSONS IMPLICATED
Before a commission identifies perpetrators in its report, the individuals concerned shall
be entitled to the following guarantees:
(a) The commission must try to corroborate information implicating individuals
before they are named publicly;
(b) The individuals implicated shall be afforded an opportunity to provide a statement
setting forth their version of the facts either at a hearing convened by the commission while
conducting its investigation or through submission of a document equivalent to a right of reply
for inclusion in the commission’s file.
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PRINCIPLE 10. GUARANTEES FOR VICTIMS AND WITNESSES TESTIFYING ON
THEIR BEHALF
Effective measures shall be taken to ensure the security, physical and psychological
well-being, and, where requested, the privacy of victims and witnesses who provide information
to the commission.
(a) Victims and witnesses testifying on their behalf may be called upon to testify
before the commission only on a strictly voluntary basis;
(b) Social workers and/or mental health-care practitioners should be authorized to
assist victims, preferably in their own language, both during and after their testimony, especially
in cases of sexual assault;
(c) All expenses incurred by those giving testimony shall be borne by the State;
(d) Information that might identify a witness who provided testimony pursuant to a
promise of confidentially must be protected from disclosure. Victims providing testimony and
other witnesses should in any event be informed of rules that will govern disclosure of
information provided by them to the commission. Requests to provide information to the
commission anonymously should be given serious consideration, especially in cases of sexual
assault, and the commission should establish procedures to guarantee anonymity in appropriate
cases, while allowing corroboration of the information provided, as necessary.
PRINCIPLE 11. ADEQUATE RESOURCES FOR COMMISSIONS
The commission shall be provided with:
(a) Transparent funding to ensure that its independence is never in doubt;
(b) Sufficient material and human resources to ensure that its credibility is never in
doubt.
PRINCIPLE 12. ADVISORY FUNCTIONS OF THE COMMISSIONS
The commission’s terms of reference should include provisions calling for it to include in
its final report recommendations concerning legislative and other action to combat impunity.
The terms of reference should ensure that the commission incorporates women’s experiences in
its work, including its recommendations. When establishing a commission of inquiry, the
Government should undertake to give due consideration to the commission’s recommendations.
PRINCIPLE 13. PUBLICIZING THE COMMISSION’S REPORTS
For security reasons or to avoid pressure on witnesses and commission members, the
commission’s terms of reference may stipulate that relevant portions of its inquiry shall be kept
confidential. The commission’s final report, on the other hand, shall be made public in full and
shall be disseminated as widely as possible.
C. Preservation of and access to archives bearing witness to violations
PRINCIPLE 14. MEASURES FOR THE PRESERVATION OF ARCHIVES
The right to know implies that archives must be preserved. Technical measures and
penalties should be applied to prevent any removal, destruction, concealment or falsification of
archives, especially for the purpose of ensuring the impunity of perpetrators of violations of
human rights and/or humanitarian law.
PRINCIPLE 15. MEASURES FOR FACILITATING ACCESS TO ARCHIVES
Access to archives shall be facilitated in order to enable victims and their relatives to
claim their rights.
Access shall be facilitated, as necessary, for persons implicated, who request it for their
defence.
Access to archives should also be facilitated in the interest of historical research, subject
to reasonable restrictions aimed at safeguarding the privacy and security of victims and other
individuals. Formal requirements governing access may not be used for purposes of censorship.
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PRINCIPLE 16. COOPERATION BETWEEN ARCHIVE DEPARTMENTS
AND THE COURTS AND NON-JUDICIAL COMMISSIONS OF INQUIRY
Courts and non-judicial commissions of inquiry, as well as investigators reporting to
them, must have access to relevant archives. This principle must be implemented in a manner
that respects applicable privacy concerns, including in particular assurances of confidentiality
provided to victims and other witnesses as a precondition of their testimony. Access may not be
denied on grounds of national security unless, in exceptional circumstances, the restriction has
been prescribed by law; the Government has demonstrated that the restriction is necessary in a
democratic society to protect a legitimate national security interest; and the denial is subject to
independent judicial review.
PRINCIPLE 17. SPECIFIC MEASURES RELATING TO ARCHIVES CONTAINING
NAMES
(a) For the purposes of this principle, archives containing names shall be understood
to be those archives containing information that makes it possible, directly or indirectly, to
identify the individuals to whom they relate;
(b) All persons shall be entitled to know whether their name appears in State archives
and, if it does, by virtue of their right of access, to challenge the validity of the information
concerning them by exercising a right of reply. The challenged document should include a
cross-reference to the document challenging its validity and both must be made available
together whenever the former is requested. Access to the files of commissions of inquiry must
be balanced against the legitimate expectations of confidentiality of victims and other witnesses
testifying on their behalf in accordance with principles 8 (f) and 10 (d).
PRINCIPLE 18. SPECIFIC MEASURES RELATED TO THE RESTORATION OF OR
TRANSITION TO DEMOCRACY AND/OR PEACE
(a) Measures should be taken to place each archive centre under the responsibility of
a specifically designated office;
(b) When inventorying and assessing the reliability of stored archives, special
attention should be given to archives relating to places of detention and other sites of serious
violations of human rights and/or humanitarian law such as torture, in particular when the
existence of such places was not officially recognized;
(c) Third countries shall be expected to cooperate with a view to communicating or
restituting archives for the purpose of establishing the truth.
III. THE RIGHT TO JUSTICE
A. General principles
PRINCIPLE 19. DUTIES OF STATES WITH REGARD TO THE ADMINISTRATION OF
JUSTICE
States shall undertake prompt, thorough, independent and impartial investigations of
violations of human rights and international humanitarian law and take appropriate measures
in respect of the perpetrators, particularly in the area of criminal justice, by ensuring that
those responsible for serious crimes under international law are prosecuted, tried and duly
punished.
Although the decision to prosecute lies primarily within the competence of the State,
victims, their families and heirs should be able to institute proceedings, on either an individual
or a collective basis, particularly as parties civiles or as persons conducting private prosecutions
in States whose law of criminal procedure recognizes these procedures. States should guarantee
broad legal standing in the judicial process to any wronged party and to any person or
non-governmental organization having a legitimate interest therein.
B. Distribution of jurisdiction between national, foreign, international and internationalized
courts
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PRINCIPLE 20. JURISDICTION OF INTERNATIONAL AND INTERNATIONALIZED
CRIMINAL TRIBUNALS
It remains the rule that States have primary responsibility to exercise jurisdiction over
serious crimes under international law. In accordance with the terms of their statutes,
international and internationalized criminal tribunals may exercise concurrent jurisdiction when
national courts cannot offer satisfactory guarantees of independence and impartiality or are
materially unable or unwilling to conduct effective investigations or prosecutions.
States must ensure that they fully satisfy their legal obligations in respect of international
and internationalized criminal tribunals, including where necessary through the enactment of
domestic legislation that enables States to fulfil obligations that arise through their adherence to
the Rome Statute of the International Criminal Court or under other binding instruments, and
through implementation of applicable obligations to apprehend and surrender suspects and to
cooperate in respect of evidence.
PRINCIPLE 21. MEASURES FOR STRENGTHENING THE EFFECTIVENESS OF
INTERNATIONAL
LEGAL
PRINCIPLES
CONCERNING
UNIVERSAL
AND
INTERNATIONAL JURISDICTION
States should undertake effective measures, including the adoption or amendment of
internal legislation, that are necessary to enable their courts to exercise universal jurisdiction
over serious crimes under international law in accordance with applicable principles of
customary and treaty law.
States must ensure that they fully implement any legal obligations they have assumed to
institute criminal proceedings against persons with respect to whom there is credible evidence of
individual responsibility for serious crimes under international law if they do not extradite the
suspects or transfer them for prosecution before an international or internationalized tribunal.
C. Restrictions on rules of law justified by action to combat impunity
PRINCIPLE 22. NATURE OF RESTRICTIVE MEASURES
States should adopt and enforce safeguards against any abuse of rules such as those
pertaining to prescription, amnesty, right to asylum, refusal to extradite, non bis in idem, due
obedience, official immunities, repentance, the jurisdiction of military courts and the
irremovability of judges that fosters or contributes to impunity.
PRINCIPLE 23. RESTRICTIONS ON PRESCRIPTION
Prescription - of prosecution or penalty - in criminal cases shall not run for such period as
no effective remedy is available.
Prescription shall not apply to crimes under international law that are by their nature
imprescriptible.
When it does apply, prescription shall not be effective against civil or administrative
actions brought by victims seeking reparation for their injuries.
PRINCIPLE 24. RESTRICTIONS AND OTHER MEASURES RELATING TO AMNESTY
Even when intended to establish conditions conducive to a peace agreement or to foster
national reconciliation, amnesty and other measures of clemency shall be kept within the
following bounds:
(a) The perpetrators of serious crimes under international law may not benefit from
such measures until such time as the State has met the obligations to which principle 19 refers or
the perpetrators have been prosecuted before a court with jurisdiction - whether international,
internationalized or national - outside the State in question;
(b) Amnesties and other measures of clemency shall be without effect with respect to
the victims’ right to reparation, to which principles 31 through 34 refer, and shall not prejudice
the right to know;
(c) Insofar as it may be interpreted as an admission of guilt, amnesty cannot be
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imposed on individuals prosecuted or sentenced for acts connected with the peaceful exercise of
their right to freedom of opinion and expression. When they have merely exercised this
legitimate right, as guaranteed by articles 18 to 20 of the Universal Declaration of Human Rights
and 18, 19, 21 and 22 of the International Covenant on Civil and Political Rights, the law shall
consider any judicial or other decision concerning them to be null and void; their detention shall
be ended unconditionally and without delay;
(d) Any individual convicted of offences other than those to which paragraph (c) of
this principle refers who comes within the scope of an amnesty is entitled to refuse it and request
a retrial, if he or she has been tried without benefit of the right to a fair hearing guaranteed by
articles 10 and 11 of the Universal Declaration of Human Rights and articles 9, 14 and 15 of the
International Covenant on Civil and Political Rights, or if he or she was convicted on the basis of
a statement established to have been made as a result of inhuman or degrading interrogation,
especially under torture.
PRINCIPLE 25. RESTRICTIONS ON THE RIGHT OF ASYLUM
Under article 1, paragraph 2, of the Declaration on Territorial Asylum, adopted by the
General Assembly on 14 December 1967, and article 1 F of the Convention relating to the Status
of Refugees of 28 July 1951, States may not extend such protective status, including diplomatic
asylum, to persons with respect to whom there are serious reasons to believe that they have
committed a serious crime under international law.
PRINCIPLE 26. RESTRICTIONS ON EXTRADITION/NON BIS IN IDEM
(a) Persons who have committed serious crimes under international law may not, in
order to avoid extradition, avail themselves of the favourable provisions generally relating to
political offences or of the principle of non-extradition of nationals. Extradition should always
be denied, however, especially by abolitionist countries, if the individual concerned risks the
death penalty in the requesting country. Extradition should also be denied where there are
substantial grounds for believing that the suspect would be in danger of being subjected to gross
violations of human rights such as torture; enforced disappearance; or extra-legal, arbitrary or
summary execution. If extradition is denied on these grounds, the requested State shall submit
the case to its competent authorities for the purpose of prosecution;
(b) The fact that an individual has previously been tried in connection with a serious
crime under international law shall not prevent his or her prosecution with respect to the same
conduct if the purpose of the previous proceedings was to shield the person concerned from
criminal responsibility, or if those proceedings otherwise were not conducted independently or
impartially in accordance with the norms of due process recognized by international law and
were conducted in a manner that, in the circumstances, was inconsistent with an intent to bring
the person concerned to justice.
PRINCIPLE 27. RESTRICTIONS ON JUSTIFICATIONS RELATED TO DUE OBEDIENCE,
SUPERIOR RESPONSIBILITY, AND OFFICIAL STATUS
(a) The fact that the perpetrator of violations acted on the orders of his or her
Government or of a superior does not exempt him or her from responsibility, in particular
criminal, but may be regarded as grounds for reducing the sentence, in conformity with
principles of justice;
(b) The fact that violations have been committed by a subordinate does not exempt
that subordinate’s superiors from responsibility, in particular criminal, if they knew or had at the
time reason to know that the subordinate was committing or about to commit such a crime and
they did not take all the necessary measures within their power to prevent or punish the crime;
(c) The official status of the perpetrator of a crime under international law - even if
acting as head of State or Government - does not exempt him or her from criminal or other
responsibility and is not grounds for a reduction of sentence.
PRINCIPLE 28. RESTRICTIONS ON THE EFFECTS OF LEGISLATION ON DISCLOSURE
OR REPENTANCE
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The fact that a perpetrator discloses the violations that he, she or others have committed
in order to benefit from the favourable provisions of legislation on disclosure or repentance
cannot exempt him or her from criminal or other responsibility. The disclosure may only
provide grounds for a reduction of sentence in order to encourage revelation of the truth.
When disclosures may subject a perpetrator to persecution, principle 25 notwithstanding,
the person making the disclosure may be granted asylum - not refugee status - in order to
facilitate revelation of the truth.
PRINCIPLE 29. RESTRICTIONS ON THE JURISDICTION OF MILITARY COURTS
The jurisdiction of military tribunals must be restricted solely to specifically military
offences committed by military personnel, to the exclusion of human rights violations, which
shall come under the jurisdiction of the ordinary domestic courts or, where appropriate, in the
case of serious crimes under international law, of an international or internationalized criminal
court.
PRINCIPLE 30. RESTRICTIONS ON THE PRINCIPLE OF THE IRREMOVABILITY OF
JUDGES
The principle of irremovability, as the basic guarantee of the independence of judges,
must be observed in respect of judges who have been appointed in conformity with the
requirements of the rule of law. Conversely, judges unlawfully appointed or who derive their
judicial power from an act of allegiance may be relieved of their functions by law in accordance
with the principle of parallelism. They must be provided an opportunity to challenge their
dismissal in proceedings that meet the criteria of independence and impartiality with a view
toward seeking reinstatement.
IV. THE RIGHT TO REPARATION/GUARANTEES OF NON-RECURRENCE
A. The right to reparation
PRINCIPLE 31. RIGHTS AND DUTIES ARISING OUT OF THE OBLIGATION TO MAKE
REPARATION
Any human rights violation gives rise to a right to reparation on the part of the victim or
his or her beneficiaries, implying a duty on the part of the State to make reparation and the
possibility for the victim to seek redress from the perpetrator.
PRINCIPLE 32. REPARATION PROCEDURES
All victims shall have access to a readily available, prompt and effective remedy in the
form of criminal, civil, administrative or disciplinary proceedings subject to the restrictions on
prescription set forth in principle 23. In exercising this right, they shall be afforded protection
against intimidation and reprisals.
Reparations may also be provided through programmes, based upon legislative or
administrative measures, funded by national or international sources, addressed to individuals
and to communities. Victims and other sectors of civil society should play a meaningful role in
the design and implementation of such programmes. Concerted efforts should be made to ensure
that women and minority groups participate in public consultations aimed at developing,
implementing, and assessing reparations programmes.
Exercise of the right to reparation includes access to applicable international and regional
procedures.
PRINCIPLE 33. PUBLICIZING REPARATION PROCEDURES
Ad hoc procedures enabling victims to exercise their right to reparation should be given
the widest possible publicity by private as well as public communication media. Such
dissemination should take place both within and outside the country, including through consular
services, particularly in countries to which large numbers of victims have been forced into exile.
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PRINCIPLE 34. SCOPE OF THE RIGHT TO REPARATION
The right to reparation shall cover all injuries suffered by victims; it shall include
measures of restitution, compensation, rehabilitation, and satisfaction as provided by
international law.
In the case of forced disappearance, the family of the direct victim has an imprescriptible
right to be informed of the fate and/or whereabouts of the disappeared person and, in the event of
decease, that person’s body must be returned to the family as soon as it has been identified,
regardless of whether the perpetrators have been identified or prosecuted.
B. Guarantees of non-recurrence of violations
PRINCIPLE 35. GENERAL PRINCIPLES
States shall ensure that victims do not again have to endure violations of their rights. To
this end, States must undertake institutional reforms and other measures necessary to ensure
respect for the rule of law, foster and sustain a culture of respect for human rights, and restore or
establish public trust in government institutions. Adequate representation of women and
minority groups in public institutions is essential to the achievement of these aims. Institutional
reforms aimed at preventing a recurrence of violations should be developed through a process of
broad public consultations, including the participation of victims and other sectors of civil
society.
Such reforms should advance the following objectives:
(a) Consistent adherence by public institutions to the rule of law;
(b) The repeal of laws that contribute to or authorize violations of human rights
and/or humanitarian law and enactment of legislative and other measures necessary to ensure
respect for human rights and humanitarian law, including measures that safeguard democratic
institutions and processes;
(c) Civilian control of military and security forces and intelligence services and
disbandment of parastatal armed forces;
(d) Reintegration of children involved in armed conflict into society.
PRINCIPLE 36. REFORM OF STATE INSTITUTIONS
States must take all necessary measures, including legislative and administrative reforms,
to ensure that public institutions are organized in a manner that ensures respect for the rule of
law and protection of human rights. At a minimum, States should undertake the following
measures:
(a) Public officials and employees who are personally responsible for gross violations
of human rights, in particular those involved in military, security, police, intelligence and judicial
sectors, shall not continue to serve in State institutions. Their removal shall comply with the
requirements of due process of law and the principle of non-discrimination. Persons formally
charged with individual responsibility for serious crimes under international law shall be
suspended from official duties during the criminal or disciplinary proceedings;
(b) With respect to the judiciary, States must undertake all other measures necessary
to assure the independent, impartial and effective operation of courts in accordance with
international standards of due process. Habeas corpus, by whatever name it may be known, must
be considered a non-derogable right;
(c) Civilian control of military and security forces as well as of intelligence agencies
must be ensured and, where necessary, established or restored. To this end, States should
establish effective institutions of civilian oversight over military and security forces and
intelligence agencies, including legislative oversight bodies;
(d) Civil complaint procedures should be established and their effective operation
assured;
(e) Public officials and employees, in particular those involved in military, security,
police, intelligence and judicial sectors, should receive comprehensive and ongoing training in
human rights and, where applicable, humanitarian law standards and in implementation of those
standards.
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PRINCIPLE
37.
DISBANDMENT
OF
PARASTATAL
ARMED
FORCES/
DEMOBILIZATION AND SOCIAL REINTEGRATION OF CHILDREN
Parastatal or unofficial armed groups shall be demobilized and disbanded. Their position
in or links with State institutions, including in particular the army, police, intelligence and
security forces, should be thoroughly investigated and the information thus acquired made
public. States should draw up a reconversion plan to ensure the social reintegration of the
members of such groups.
Measures should be taken to secure the cooperation of third countries that might have
contributed to the creation and development of such groups, particularly through financial or
logistical support.
Children who have been recruited or used in hostilities shall be demobilized or otherwise
released from service. States shall, when necessary, accord these children all appropriate
assistance for their physical and psychological recovery and their social integration.
PRINCIPLE 38. REFORM OF LAWS AND INSTITUTIONS CONTRIBUTING TO
IMPUNITY
Legislation and administrative regulations and institutions that contribute to or legitimize human rights
violations must be repealed or abolished. In particular, emergency legislation and courts of any kind
must be repealed or abolished insofar as they infringe the fundamental rights and freedoms guaranteed
in the Universal Declaration of Human Rights and the International Covenant on Civil and Political
Rights. Legislative measures necessary to ensure protection of
human rights and to safeguard democratic institutions and processes must be enacted.
As a basis for such reforms, during periods of restoration of or transition to democracy
and/or peace States should undertake a comprehensive review of legislation and administrative
regulations.
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